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[4510-27-M] 


_ Tithe 41—Public Contract and 
Property Management 


CHAPTER 60—OFFICE OF FEDERAL 
CONTRACT COMPLIANCE PRO- 
GRAMS, EQUAL EMPLOYMENT OP- 
PORTUNITY, DEPARTMENT OF 
LABOR 


COMPLIANCE RESPONSIBILITY FOR 
EQUAL EMPLOYMENT OPPORTUNI- 
TY 


Final Rule 


AGENCY: Office of Federal Contract 
Compliance Programs, Labor. 


ACTION: Final rule. 


SUMMARY: On October 5, 1978, 
President Carter signed Executive 
Order 12086 (43 FR 46501), which 
amended Executive Order 11246, as 
amended. Executive Order 12086 con- 
solidates into the Department of 
Labor, effective October 8, 1978, the 
compliance responsibility for equal 
employment opportunity programs 
previously assigned to 11 compliance 
agencies. This rule makes the neces- 
sary changes to the regulations to re- 
flect the consolidated functions au- 
thorized under Executive Order 12086. 


EFFECTIVE DATE: October 20, 1978. 


FOR FURTHER INFORMATION 
CONTACT: 


Edward E. Mitchell, Director, Divi- 
sion of Program Policy, Office of 
Federal Contract Compliance Pro- 
grams, Room C-3324, U.S. Depart- 
ment of Labor, 200 Constitution 
Avenue NW., Washington, D.C. 
20210, telephone 202-523-9426. 


SUPPLEMENTARY INFORMATION: 
On October 5, 1978, President Carter 
signed Executive Order 12086 which 
consolidates the contract compliance 
program under Executive Order 11246, 
as amended, into the Department of 
Labor. Accordingly, certain regula- 
tions which implement the Executive 
order and regulations which imple- 
ment section 503 of the Rehabilitation 


Act of 1973, and section 402 of the © 


Vietnam Era Veterans Readjustment 
Assistance Act are being republished 
today in the FEDERAL REGISTER to re- 
flect the consolidation. Essentially, 
this has been effected simply by delet- 
ing the definition of “Compliance 
Agency” and references to “Contract 
Compliance Officer” (e.g., in 41 CFR 
60-1.3 and 60-1.20(b) respectively). 
Because the limited changes made in 
the regulations to reflect the consoli- 
dation are not substantive, the regula- 
tions are not being published for 
public comment. The regulations in- 
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volved are parts 60-1, 60-2, 60-4, 60-20, 
60-30, 60-40, 60-50, 60-60, 60-250, 60- 
741 of Chapter 60, Title 41, Code of 
Federal Regulations. 

An effort was made to add verbiage 
only where necessary. In some in- 
stances, however, it was necessary to 
replace deleted material with new ver- 
biage in order to make the regulations 
intelligible. See, for example, 41 CFR 
60-1.24(c)(4). 

In addition, the Standard Compli- 
ance Review Report which is pub- 
lished as an attachment to revised 
order No. 14 (41 CFR Part 60-60) has 
been deleted from the regulations. 
The Standard Compliance Review 
Report is not being abolished, howev- 
er. OFCCP will continue to use parts 
of the Standard Compliance Review 
Report in conducting compliance re- 
views until it is incorporated into the 
Compliance Manual or otherwise pub- 
lished. A number of references to reg- 
ulations contained in the Standard 
Compliance Review Report are obso- 
lete and it was feared that republica- 
tion would be confusing. Moreover, 
this Report is a guide to compliance 
officers for conducting compliance re- 
views and republication in the regula- 
tions is not necessary. 

The regulations are designed simply 
to eliminate confusion which could 
result if the public is not informed of 
new procedures and places resulting 
from the consolidation. Publication 
for comment therefore is not required. 
Because these amendments merely re- 
flect technical and clarifying changes, 
they are not considered significant or 
major under-.Executive Order 12044, 
Improving Government Regulations 
(43 FR 12661, Mar. 24, 1978), and 
therefore it is not necessary for the 
Department to follow the procedures 
set forth therein, including those for 
public participation and regulatory 
analyses. 

In consideration of the foregoing, 41 
CFR Chapter 60 is amended by repub- 
lishing parts 60-1, 60-2, 60-4, 60-30, 
60-40, 60-60, 60-250, and 60-741 as set 
forth below. 


Ray MARSHALL, 
Secretary of Labor. 


DONALD ELISBURG, 
Assistant Secretary, Employ- 
ment Standards Administra- 
tion. 


WELDON J. ROUGEAU, 
Director, Office of Federal 
Contract Compliance Programs. 
OcTOBER 16, 1978. 


PART 60-1—OBLIGATIONS OF CON- 
TRACTORS AND SUBCONTRAC- 
TORS 


Subpari A—Preliminary Matters; Equal 
Opportunity Clause; Compliance Reports 


Purpose and application. 
Administrative responsibility. 
Definitions. 
Equal opportunity clause. 
Exemptions. 
(Reserved] 
Reports and other required informa- 
tion. 
60-1.8 Segregated facilities. 
60-1.9 Compliance by labor unions and by 
recruiting and training agencies. 
60-1.10 Foreign government practices. 


Subpart B—Generai Enforcement; Compliance 
Review and Complaint Procedure 


60-1.20 
60-1.21 
60-1.22 
60-1.23 


Compliance reviews. 

Filing complaints. 

Where to file. 

Contents of complaint. 

60-1.24 Processing of matters. 

60-1.25 Assumption of jurisdiction by or 
referrals to the Director. 

60-1.26 Enforcement proceedings. 

60-1.27 Sanctions and penalties. 

60-1.28 Show cause notices. 

60-1.29 Preaward notices. 

60-1.30 Contract ineligibility list. 

60-1.31 Reinstatement of ineligible prime 
contractors and subcontractors. 

60-1.32 Intimidation and interference. 


Subpart C—Ancillary Matters 


60-1.40 Affirmative action compliance pro- 
grams. 

60-1.41 Solicitations or advertisements for 
employees. 

60-1.42 Notices to be posted. 

60-1.43 Access to records and site of em- 
ployment. 

60-1.44 Rulings and interpretations. 

60-1.45 Existing contracts and  subcon- 
tracts. 

60-1.46 Delegation of authority by the Di- 
rector. 

60-1.47 Effective date. 


AvuTHOoRITY: Sec. 201, E.O. 11246 (30 FR 
12319), as amended by E.O. 12086. 


Subpart A—Prelimincry Matters; 
Equal Opportunity Ciause; Compli- 
ence Reports 


§60-1.1 Purpose and application. 


The purpose of the regulations in 
this part is to achieve the aims of 
parts II, ITI, and IV of Executive 
Order 11246 for the promotion and in- 
suring of equal opportunity for ali per- 
sons, without regard to race, color, re- 
ligion, sex, or national origin, em- 
ployed or seeking employment with 
Government contractors or with con- 
tractors performing under federally 
assisted construction contracts. The 
regulations in this part apply to all 
contracting agencies of the Govern- 
ment and to contractors and subcon- 
tractors who perform under Govern- 


FEDERAL REGISTER, VOL. 43, NO. 204—FRIDAY, OCTOBER 20, 1978 





ment contracts, to the extent set forth 
in this part. The regulations in this 
part also apply to all agencies of the 
Government administering programs 
involving Federal financial assistance 
which may include a construction con- 
tract, and to ail contractors and sub- 
contractors performing under con- 
struction contracts which are related 
to any such programs. The procedures 
set forth in the reguiations in this 
part govern all disputes relative to a 
contractor’s compliance with his obli- 
gations vane the equal opportu 
Ciause regardle s of whether not | 
contract coniaios a “Disputes” clause. 
Failure of a contractor or applicant to 
comply with any provision of the regu- 
lations in this part shali be erounds 
for the imposition of any cr all of the 
sanctions authorized by the order. The 
regulations in this part do not apply to 
any action take “a to effect compliance 
with respect to employment practices 
subject to title VI of the Civil Rights 
Act of 1864. The rights and remedies 
of the Gov — ent hereunder are not 
exclusive and do not affect rights and 
remedies provided elsewhere by law, 
regulation, or contract; neither do the 
regulations limit the exercise by the 
Secretary or Government agencies of 
powers not herein specificz 

forth, but granted to them 

order 


§69-1.2 Administrative responsibility. 

The Director has been del 
thority and assigned responsibili 
carrying out the responsibilitic 5 
signed to the Secretary under the Lago 
ecutive order. Ali corresponder 

garding the order should be di 
to the Director, Office of Feder 
tract Compliance Programs, 
ment Standards Administrator 
Department of Labor, 
tion Avenue NW., 

20210. 
§ G0-1.3 

“Administering agency” means 
department, agency and establishr 
in the executive branch cof the Govern- 
ment, including any wholiy owned 
Government corporation, which ad- 
ministers a program involving federal- 
ly assisted construction contracts. 

“Administrative law judge” means 
an administrative law judge appointed 
as provided in 5 U.S.C. 3105 and sub- 
part B of part 930 of title 5 of the 
Code of Federal sot Spar gragnell ( (see 37 
FR 16787) and qualified to preside at 
hearings under 5 U.S.C. 557. 

“Agency” means any contracting o 
any acministering agency of the Gov. 
ernment. 

“Applicant” 
Federal 


Definitions. 


an ay 


means an applicant for 
assistance involving a con- 
struction contract, or other partici- 
pant in a@ program invoiving a con- 
struction contract as determined by 
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regulation of an administering agency. 
The term aiso includes 5 
after they become 
Federal assistance. 

“Construction w ork” 
struction, rehabilitat 
conversion, extensk 
Piet ir of buildings, hig 
or improvem 
ing facilitie: 
vices. The term also includ 
ision, inspection, and 
onsite functions incidental to the 
actual construction. 
“Contract” means 
contract or any fede 
struction contract. 
“Contracting agency” mea 
hi rtment, eee 
lity in 


‘of the Gover 


Ot ier 
WiueiCe 


establ 


‘Contractor” 
wise indicated, 
subcontractor. 

“Director” means 
of fice Ol Fe de eral Cor racy LO 
Programs (Oj 
of Labor or 
his ch — 

opportunity clause” 

athe eget —_ forth 

(a) or (b), as appropriate. 

assisted construction ¢ con- 

2. thereof ¢ 

person for constr work 
paid for in in part 
5 obtained from the Govern- 


ne credit a 


whole > 
Wail le or 


‘OW ssi on 


ee) 44 wv 
LO ally 


contract, 


Federal 
progra m2 in Ving a 
— e, Or 
i cake nm pursuant to a 
gram such 


10an, msurance, or 


eran, 


involving 


yi- 
Wihici 


under 
participates-in the 


ment of the Uni 

“<ryovernment 
agreement or modifi 

tween any contracti 
person the furn 
or services of for 
personal property, 

zemenis The 

used in this sect 
limited to the 
ity, construction, transportation, re- 
search, insurance, and fund deposi- 
tory. The term ment 
tract” does not include 
in which the parties s 
tionship of employer 
and (2) federally assist 
contracts 


for 


3. 
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“Minority group” as used herein 
Shali include, where appropriate, 
female employees and perspective 
female employees 
“Modification” 
in the terms a 
tract, 


means any alteration 
nd conditions of a con- 
including supplemental agree- 
ments, amendments, and extensions. 
“Order,” “Executive Order,” or “Ex- 
ecutive Order 11246” means parts II, 
IV of the Executive Order 
11246 daied September 24, 1965 (30 
FR 123195), : cecutive order 
amending ger any other 
Executive such 
order. 

“Person” means any -aeeir ber 
corporation, pa ipo epee nince 
ated association, State o7 

any age! el 
of s 
ment. 

“Prime 

person 


contra 
holding a 
purposes" of sul 
any 
subject to the order. 
“Recruiting and 
means any person 
LO any 


means any 
t and, for the 
this part, 
contract 


agenc y”” 

CS sph page 
ractor or 
by any 


contractor or sub 
who provides for empic 
contractor or subcontrs 
‘Rules, regulations, ar 
orders of the prea — ¥ of ] ’ used 
in paragraph (4) of the equal paleo 
nity clause sade rules, regulations, 
and relevant orders of the Secretary of 
Labor or his designee issued pursuant 


Woe 


to the order 

“Secretary” 

Labor, U.S. nent of Labor. 

“Site of construction” mean 
general physical location of any hi sil 4. 
ing, highway, or other change or im- 
assests to real property which is 

nderg ing construction, rehabilita- 

iteration, conversion, extension, 
de conotitiens or repair and any tempo- 
rary location or facility at wh 
‘actor, subcontractor, or other 
marticipating party meets a demand or 
performs a function reiating to the 
contract or subcont ract. 
‘Subcon trac ;’’ means any agreement 
between a contr: 
{in which the parties 
the relationship of aa 
2 employee): 
ep furnishing of 
ices or for the use of 
sonal 


s the Secretary of 


nm 
mean 


Dep: arti 


cont) 
wRAGES 


supplies or 

real or pet- 

property, including iease ar- 
rangements, which, in ‘whole or in 
part, is necessary to the performance 
of any one or more contracts; or 

(2) Under which any portion of the 
contractor’s obligation under any one 
or more contracts is performed, under- 
taken, or assumed. 

“Subcontractor” means any person 
holding a subcontract and, for the pur- 
poses of Subpart B of this part, any 
person who has held a subcontract 
subject to the order. The term ‘‘First- 
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refers to a subcon- 
a subcontract with a 


tier subcontractor” 
tractor holding 


prime contractor. 

“United States” as used herein shall 
include the several States, 
“ge — 


Ries 
nm 
ié€ 


the District 


Colut _ Commonwealth of 


Equal opportunity clause. 

(a) Government contracts. Except as 
otherwise provided, each contracting 
agency shall include the following 
equal opportunity clause contained in 
section 202 of the erder in each of its 
Government contracts (and modifica- 
tions thereof if not included in the 
original contract): 


During the performance of this contract, 
the contractor agrees as follows: 

(1) The centractor will not discriminate 
against any employee or applicant for em- 
ployment because of race, color, religion, 
sex, or national origin. The contractor will 
take affirmative action to ensure that appli- 
cants are employed, and that employees are 
treated during employment, without regard 
to their race, color, religion, sex, or national 
origin. Such action shall include, but not be 
limited to the following: Employment, up- 
grading, demotion, or transfer, recruitment 
or recruitment advertising; layoff or termi- 
nation; rates of pay or other forms of com- 
pensation; and selection for training, includ- 
ing apprenticeship. The contractor agrees to 
post in conspicuous places, available to em- 
ployees and applicants for employment, no- 
tices to be provided by the contracting offi- 
eer setting forth the provisions of this non- 
discrimination clause. 

(2) The contractor will, in all solicitations 
or advertisements for employees placed by 
or on behalf of the contractor, state that all 
qualified applicants will receive considera- 
tion for employment without regard to race, 
color, religion, sex, or national origin. 

(3) the contractor will send to each labor 
union or representative of workers with 
which he has a collective bargaining agree- 
ment or other contract or understanding, a 
notice to be provided by the agency con- 
tracting officer, advising the labor union or 
workers’ representative of the contractor’s 
commitments under section 202 of Execu- 

tive Order 11246 of September 24, 1965, and 
shall post copies of the notice in conspicu- 
ous places available to employees and appli- 
cants for employment. 

(4) The contractor will comply with all 
provisions of Executive Order 11246 of Sep- 
tember 24, 1965, and of the rules, regula- 
tions, and relevant orders of the Secretary 
of Labor. 

(5) The contractor will furnish all infor- 
mation and reports required by Executive 
Order 11246 of September 24, 1965, and by 
the rules, regulations, and orders of the Sec- 
retary of Labor, or pursuant thereto, and 
wiil permit access to his books, records, and 
accounts by the contracting agency and the 
Secretary of Labor for purposes of investi- 
gation to ascertain compliance with such 
rules, regulations, and orders. 

(6) In the event of the contractor’s non- 
compliance with the nondiscrimination 
clauses of this contract or with any of such 
rules, regulations, or orders, this contract 
may be canceled, terminated or suspended 


RULES AND REGULATIONS 


in whole or in part and the conir 
be declared ineligible for furth 
ment contracts in accordance wiih proce- 
dures authorized in Executive Order 11246 
of September 24, 1965, and such other sanc- 
tions may be imposed and remedies invoked 
as provided in Executive Order 11246 of 
September 24, 1965, or by rule, regulation, 
or order of the Secretary of Labor, or as 
otherwise provided by law. 

(7) the contractor will include the provi- 
siors of paragraphs (1) through (7) in every 
subcontract or purchase order unless 
exempted by rules, regulations, or orders of 
the Secretary of Labor issued pursuant to 
section 204 of Executive Order 11246 of Sep- 
tember 24, 1965, so that such provisions will 
be binding upon each subconiracior or 
vendor. The contractor will take such action 
with respect to any subcontract or purchase 
order as may be directed by the Secretary of 
Labor as a means of enforcing such provi- 
sions including sanctions for noncompli- 
ance: Provided, however, that in the event 
the contractor becomes involved in, or is 
threatened with, litigation with a subcon- 
tractor or vendor as a result of such direc- 
tion, the contractor may request the United 
States to enter into such litigation to pro- 
tect the interests ef the United States. 


zctor may 
* Govern- 


(bo) Federaliy assisted construction 
contracts. (1) Except as otherwise pro- 
vided, each administering agency shall 
require the inclusion of the following 
language as a condition of any grant, 
contract, loan, insurance, or guarantee 
involving federally assisted construc- 
tion which is not exempt from the re- 
quirements of the equal opportunity 
clause: 


The applicant hereby agrees. that it will 
incorporate or cause to be incorporated into 
any contract for construction work, or modi- 
fication thereof, as defined in the regula- 
tions of the Secretary of Labor at 41 CFR 
Chapter 60, which is paid for in whole or in 
part with funds obtained from the Federal 
Government or borrowed on the credit of 
the Federal Gavernment pursuant to a 
grant, contract, loan insurance, or guaran- 
tee, or undertaken pursuant to any Federal 
program involving such grant, contract, 
loan, insurance, or guarantee, the following 
equal opportunity cleuse: 

During the performance of this contract, 
the contractor agrees as follows: 

(1) The contractor will not discriminate 
against any empioyee or applicant for em- 
ployment because of race, color, religion, 
sex, or national origin. The contractor will 
take affirmative action to ensure that appli- 
canis are employed, and that employees are 
treated during employment without regard 
to their race, color, religion, sex. or national 
origin. such action shall inciude, but not be 
limited to the following: Employment, up- 
grading, demotion, or transfer; recruitment 
or recruitment advertising; layoff or termi- 
nation; rates of pay or other forms of com- 
pensation; and selection for training, includ- 
ing apprenticeship. The contractor agrees to 
post in conspicuous places, available to em- 
pioyees and applicants for employment, no- 
tices to be provided setting forth the provi- 
sions of this nondiscrimination clause. 

(2) The contractor will, in all solicitations 
or advertisements for employees placed by 
or on behalf of the contractor, state that all 
qualified applicants will receive consider- 


ations for employment without regard to 
race, color, religion, sex, or national origin. 

(3) The contractor will send to each Jabor 
union or representative of workers with 
which he has @ collective bargaining agree- 
ment or other contract or understanding, a 
notice to be provided advising i aid labor 
union or workers’ represent es of the 
contractor’s commitments under this sec- 
tion, and shall post copies of the notice in 
conspicuous places available to employees 
and applicants for employment. 

(4) The contrator will comply with all pro- 
visions of Executive Order 11246 of Septem- 
ber 24, 1965, and of the rules, rcgulations, 
and relevant orders of the Sceeretary of 
Labor. 

(5) The contractor will furnish all infor- 
mation and reports required by Executive 
Order 11245 of September 24, 1965, and by 
rules, regulations, and erders of the Secre- 
tary of Labor, or pursuant thereto, and will 
permit access to his beoks, records, and ac- 
counts by the administering agency and the 
Secretary of Labor for purposes of investi- 
gation to ascertain compliance with such 
rules, regulations, and orders. 

(6) In the event of the contractor’s non- 
compliance with the nondiscrimination 
clauses of this contract or with any of the 
said rules, regulations, or orders, this con- 
tract may be canceled, terminated, or sus- 
pended in whole or in part and the contrac- 
tor may be declared imeligible for further 
Government contracts or federally assisted 
construction contracts in accordance with 
procedures authorized in Executive Order 
11246 of Sepiember 24, 1965, and such other 
sanctions may be imposed and remedies in- 
voked as provided in Executive Order 11246 
of September 24, 1965, or by rule, regula- 
tion, or erder of the Secretary of Labor, or 
as otherwise provided by law. 

(7) Tixe contractor will include the portion 
of the sentence immediately preceding para- 
graph (1) and the provisions of paragraphs 
(1) through (7) in every subcontract or pur- 
chase order unless exempted by ruies, regu- 
lations, or orders of the Secretary of Labor 
issued pursuant to section 204 of Executive 
Order 11246 of September 24, 1965, so that 
such provisions will be binding upon each 
subcontractor cr vendor. The contractor will 
take such action with respect to any subcon- 
tract or purchase order as the administering 
agency may direct as a means of enforcing 
such provisions, including sanctions for non- 
compliance: Provided, however, That in the 
event a contractor becomes involved in, or is 
threatened with, litigation with a subcon- 
tractor or vendor as a result of such direc- 
tion by the administering agency the con- 
tractor may request the United States to 
enter into such litigation to protect the in- 
terests of the United States. 

The applicant further agrees that it will 
be bound by the above equal opportunity 
clause with respect to its own employment 
practices when it participates in federally 
assisted construction work: Provided, That 
if the applicant so participating is a State or 
local government, the above equal opportu- 
nity clause is not applicable to any agency, 
instrumentality or subdivision of such gov- 
ernment which does not participate in work 
on or under the contract. 

The applicant agrees that it will assist and 
cooperate actively with the administering 
agency and the Secretary of Labor in ob- 
taining the compliance of contractors and 
subcontractors with the equal opportunity 
clause and the rules, regulations, and rele- 
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yant orders of the Se. 


retary of Labor, that 
it will fu : 


irnish the ee ering agency 
of L: abo such infor i 

r ait the su 
such comp cliance and that it wil 
assist the nimpeaes 
charge _ nes 

The ‘applicant 
refrain from enter 
contract modificatio 
Order 11246 8 ‘aackes mber . 79 
contractor debarred from r who 
demonstrat bed eligibility. for, Gov ernment 
reper ete and federally assisted construc- 
tion co ursuant to the Executive 
order ae ili carry out such sa 
penalties for viciation of the equ 
nity clause as may be imposed upon ¢ 
tors and subcontractors by the adm iste r. 
ing agency or the Secretary of Labor pursu- 
ant to Part II, Subpart D of the Executive 
order. In addition, the applicant agrees that 
if it fails or refuses to comply with these un- 
dertakings, the administering agency may 
take any or all of the following act 
Cancel, tern SE 
part this 
guarantee); r r 
ther assistance to the applicant 
program with respect to which the failure 
or refund occurred until satisfactory assur- 
ance of future compliance has been received 
from such applicant; and refer the case to 
the Department of Justice for appropriate 
legal proceedings. 

(c) Subcontracts. P 

Each nonexempt prime contractor 
or subcontractor shali include ‘th 12 
equal opportunity clause in ' 
nonexempt subcontracts, 

(d) Incorporation by reference. 
equal-opportunity clause may be incor- 
porated by reference in ail Govern- 
ment contracts and subconiracis, in- 
cluding Government bills of lading, 
transportation requests, contracts for 
deposit of naaciehoagarear as funds, and con- 
tracts for issuing and paying U.S. 
ings bonds and notes, and such other 
contracts and subcontracts as the Di- 
rector may designate. 

Ce) incorporation by 
Order. By opera 


+ 
fre 


sav- 


y operation = the 
tion of the Order 
equal opportunity clause shall be con- 
sidered to be a part of every contract 
and subcontract required by the Orde =F 

and the regulations in this part to in- 
ciude such a clause whether or not it 
is physically incorporated in such con- 
tracts and whether or not the contract 
between the agency and the contrac- 
tor is written. 

(f) Adaptation of lax wgucs ge, Such 
necessary changes in language may be 
made in the equal opportunity clause 
as Shali be appropriate to identify 
properly the parties and their under- 
takings. 


, the 


§60-1.5 Exemptions. 

(a) Generai—(1) Transactions of 
$10,000 or under. Contracts and sub- 
contracts not exceeding $16,000, other 
than Government bilis of lading, and 
other than contracts and subcontracts 
with depositories of Federal funds in 


FEDERAL 


- 
each of its 
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mount and with fin 
which are issuing 
gents for U.S. savings bond 
ngs notes, are exempt ftom th 
ites Cae of the equ 
determining 
ity of this exemptio 
assisted constructic 
contract thereunder, 


contract or 


clause. In 


lake 
SUCr 


than the amount of th 


~}, Si ° 
cial assistance shall gover 


Mies 


supplies or 

oT pport uv unity < 
here a contractor 
with a 
period 
total value (or 


Kpected to have 


- ntsc 
vi AUS 


Uae 


+] 


o 
aoa 


o & 


er 
~ 
>) 


single contra 
tracts and 
quantities, 
and subco 
quantities (incluc eg 
open _end contra: 
Fede ral 
cali-type 


motice 


aati: 
purchase 
ual one 


| be ats terr nin 
the time 
and annu 


nity 
contrac 
sing le o 
Py Ir va a 
equa: oppo 
- be > = 
to DE applicabl 2, 
continue to be 
tor its 


amour ts 


orde 
the contract 
subject to such clause 
duration, ; é 
ordered, 
pected to be or Jered in any 

(3) Work de the United States. 
Contracts subcontracts are 
exempt from the requirements of the 
l opportunity clause with regard 
rk performed outsid United 
tes by employees who were not re- 
cruited within the United States. 

(4) Contracts with State or local gov- 
nine The requiremenis of the 

ual opportunity clause in any con- 

cae or subcontract with a State or 
local government (or any j 
strumentality or subdivisi 
Shali not be applicable t 
instrumentality or subdivision of such 
government which does not partici- 
pate in work on or under the contract 
or subcontract. In addition, any 
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any agency, 
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instrumentality or subdivision 
h government, except for educa- 
institutions and medical facili- 
exempt from the require- 
ts of filing the annual compliance 
ort provided for by § 60-1.7(a)(1) 
maintaining a written affirmative 
on compliance program prescribed 
yy 5 60-1.40 and part 60-2 of this chap- 
with certain educa- 
tizutions. It shall not be a 
violation of the equal opportunity 
ciause for a school, college, university, 
or Srrewcs educational institution or in- 
ution of learning to hire and 
oe employees of a particular reli- 
on if such school, college, university, 
other educational institution or in- 
ion oi learning is, in whole or in 
part, owned, supported, 
managed by a particular 
by a particular religious 
, aang or society, or 
ulum of such schooi, col- 
‘ ae or other educati ! 
itution or institution of learning is 
‘ected tow ard the propagation of a 
ti religion. The rage ger 
provision is directed at 
ously oriented church-related col- 
leges and universities and should be so 
interpreted 
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(6) Work on or near Indian reserva- 
nct be a violation of the 
—- ; _ rtunity clause for a con- 
nonconstruction contrac- 
a publicly announced 
e in employment to aires 
“near an Indian cer spiiaweas 
ection with employment oppor: 
€s on or near an Indian reserva- 
The the word mean 
wouid include ail that area where a 
person see king employment could rea- 
son2 expected to commute to 
and from in the course of a work day. 
Contractors or subcontractors extend- 
ing such a preierence shali not, howevy- 
er, discriminate among Indians on the 
basis of religion, sex, or tribal a/fili- 
ation, and the use of su rence 
shall not excuse a contractor from 
complying with the other require- 
ments contained in this > cae pial 
Bb) Specific i 
(1) Specific contrac ts. 
may exempt an agency or any pé 
from requirimg the inclusion = ans 
iii of the equal opportunity clause in 
ane specific contract or pl eM a 
when he deems that special circum- 
stances in the national interest so re- 
quire. The Director may alse exempt 
groups cr categories of contracts or 
subcontracts cf the same type where 
he finds it impracticable to act upon 
each request individually or where 
group exemptions will contribute to 
convenience in the administration of 
the order. 
(2) Facilities not connected with 
contracts. The Director may exempt 
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from the requirements of the equal 
opportunity clause any of a prime’con- 
tractor’s or subcontractor’s facilities 
which he finds to be in all respects 
separate and distinct from activities of 
the prime contractor or subcontractor 
related to the performance of the con- 
tract or subcontract, provided that he 
also finds that such an exemption will 
not interfere with or impede the effec- 
tuation of the order. 

(c) National security. Any require- 
ment set forth in these regulations in 
this part shall not apply to any con- 
tract or subcontract whenever the 
head of an agency determines that 
such contract or subcontract is essen- 
tial to the national security and that 
its award without complying with such 
requirement is necessary to the na- 
tional security. Upon making such a 
determination, the head of the agency 
will notify. the Director in writing 
within 30 days. 

(d) Withdrawal of eremption. When 
any contract or subcontract is of a 
class exempted under this section, the 
Director may withdraw the exemption 
for a specific contract or subcontract 
or group of contracts or subcontracts 
when in his judgment such action is 
necessary or appropriate to achieve 
the purposes of the order. Such with- 
drawal shall not apply to contracts or 
subcontracts awarded prior to the 
withdrawal, except that in procure- 
ments entered into by formal advertis- 
ing, or the various forms of restricted 
formal advertising, such withdrawal 
shall not apply unless the withdrawal 
is made more than 10 calendar days 
before the date set for the opening of 
the bids. 


§ 66-1.6 [Reserved] 


§€66-1.7 Reports and other required infor- 
mation. 

(a) Requirements for prime contrac- 
tors and subcontractors. (1) Each 
prime contractor and subcontractor 
shall file annually, on or before the 
3lst day of March, complete and accu- 
rate reports on Standard Form 100 
(EEO-1) promulgated -jointly by the 
Office of Federal Contract Compliance 
Programs, the Equal Employment Op- 
portunity Commission and Plans for 
Progress or such form as may hereaf- 
ter be promulgated in its place if such 
prime contractor or subcontractor (i) 
is not exempt from the provisions of 
these regulations in accordance with 
§ 60-1.5; (ii) has 50 or more employees; 
(iii) is a prime contractor or first tier 


subcontractor; and (iv) has a contract, : 


subcontract or purchase order 
amounting to $50,000 or more or 
serves as a depository of Government 
funds in any amount, or is a financial 
institution which is an issuing and 
paying agent for U.S. savings bonds 
and savings notes: Provided, That any 
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subcontractor below the first tier 
which performs construction work at 
the site of construction shall be re- 
quired to file such a report if it meets 
requirements of paragraphs (a)(1) (i), 
(ii), and (iv) of this section. 

(2) Each person required by § 60- 
1.7(a)(1) to submit reports shall file 
such a report with the contracting or 
administering agency within 30 days 
after the award to him of a contract or 
subcontract, unless such person has 
submitted such a report within 12 
months preceding the date of the 
award. Subsequent reports shall be 
submitted annually in accordance with 
§ 60-1.7(a)(1), or at such other inter- 
vals as the Director may require. The 
Director may extend the time for 
filing any report. 

(3) The Director or the applicant, on 
their own motions, may require a con- 
tractor to keep employment or other 
records and to furnish, in the form re- 
quested, within reasonable limits, such 
information as the Director or the ap- 
plicant deems necessary for the ad- 
ministration of the order. 

(4) Failure to file timely, complete 
and accurate reports as required con- 
stitutes noncompliance with the prime 
contractor’s or subcontractor’s obliga- 
tions under the equal opportunity 
clause and is ground for the imposi- 
tion by the Director, an applicant, 
prime contractor or subcontractor, of 
any sanctions as authorized by the 
order and the regulations in this part. 

(b) Requiremenis for bidders or pro- 
spective contractors (1) Certification 
of compliance with Part 60-2: Affirma- 
tive Action Programs. Each agency 
shall require each bidder or prospec- 
tive prime contractor and proposed 
subcontractor, where appropriate, to 
state in the bid or in writing at the 
outset of negotiations for the contract: 
(i) Whether it has developed and has 
on file at each establishment affirma- 
tive action programs pursuant to Part 
60-2 of this chapter; (ii) whether it 
has participated in any previous con- 
tract or subcontract subject to the 
equal opportunity clause; (iii) whether 
it has filed with the Joint Reporting 
Committee, the Director or the Equal 
Employment Opportunity Commission 
all reports due under the applicable 
filing requirements. 

(2) Additional information. A bidder 
or prospective prime contractor or pro- 
posed subcontractor shall be required 
to submit such information as the Di- 
rector requests prior to the award of 
the contract or subcontract. When a 
determination has heen made to award 
the contract or subcontract to a specif- 
ic contractor; such contractor shall be 
required, prior to award, or after the 
award, or both, to furnish such other 
information as the applicant cr the Di- 
rector requests. 


(c) Use of reports. Reports filed pur- 
suant to this section shall be used only 
in connection with the administration 
of the order, the Civil Rights Act of 
1964, or in furtherance of the purposes 
of the order and said Act. 


§ 60-1.8. Segregated facilities. 


(a) General. In order to comply with 
his obligations under the equal oppor- 
tunity clause, a prime contractor or 
subcontractor must insure that facili- 
ties provided for employees are pro- 
vided in such a manner that segrega- 
tion on the basis of race, color, reli- 
gion, or national origin cannot result. 
He may neither require such segre- 
gated use by written or oral policies 
nor tolerate such use by employee 
custom. His obligation extends further 
to insuring that his employees are not 
assigned to perform their services at 
any location, under his control, where 
the facilities are segregated. This obli- 
gation extends to ail contracts con- 
taining the equal opportunity clause 
regardless of the amount of the con- 
tract. The term “facilities” as used in 
this section means waiting rooms, 
work areas, restaurants and other 
eating areas, time clocks, restrooms, 
wash rooms, locker rooms, and other 
storage or dressing areas, parking lots, 
drinking fountains, recreation or en- 
tertainment areas, transportation, and 
housing facilities provided for employ- 
ees. 

(b) Certification by prime contrac- 
tors and subcontraciors. Prior to the 
award of any nonexempt Government 
contract of subcontract or federally as- 
sisted construction contract or subcon- 
tract, each agency or applicant shall 
require the prospective prime contrac- 
ter and each prime contractor and 
subcontractor shall reauire each sub- 
contractor to submit a certification, in 
the form approved by the Director, 
that the prospective prime contractor 
er subcontractor does not and will not 
maintain any facilities he provides for 

is employees in a segregated manner, 
or permit his employees to perform 
their services at any location, under 
his contrel, where segregated facilities 
are maintained; and that he will 
ebtain a similar certification in the 
form approved by the Director, prior 
to the award of any nonexempt sub- 
contract. 


§ 60-1. Compliance by labor unions and 
by recruiting and training agencies. 


(a) Whenever compliance with the 
equal opportunity clause may necessi- 
tate a revision of a collective bargain- 
ing agreement the labor union or 
unions which are parties to such an 
agreement shall be given an adequate 
opportunity to present their views to 
the director. 

(b) The Director shall use his best 
efforts, directly and through agencies, 
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contractors, subcontractors, appli- 
cants, State and local officials, public 
and private agencies, and all other 
available instrumentalities, to cause 
any labor union, recruiting and train- 
ing agency or other representative of 
workers who are or may be engaged in 
work under contracts and subcontracts 
to cooperate with, and to comply in 
the implementation of, the purposes 
of the order. 

(c) In order to effectuate the pur- 
poses of paragraph (a) of this section, 
the Director may hold hearings, public 
or private, with respect to the prac- 
tices and policies of any such labor 
union or recruiting and _ training 
agency. 

(d) The Director may notify any 
Federal, State, or local agency of his 
conciusions and recommendations 
with respect to any such labor organi- 
zation or recruiting and_ training 
agency which in his judgment has 
failed to cooperate with himself, agen- 
cies, prime contractors, subcontrac- 
tors, or applicants in carrying out the 
purposes of the order. The Director 
also may notify the Equal Employ- 
ment Opportunity Commission, the 
Department of Justice, or other appro- 
priate Federal agencies whenever he 
has reason to believe that the prac- 
tices of any such labor organization or 
agency violates title VII of the Civil 
Rights Act of 1964 or other provisions 
of Federal law. 


§60-1.10 Foreign government practices. 


Contractors shall not discriminate 
on the basis of race, color, religion, 
sex, or national origin when hiring or 
making employee assignments for 
work to be performed in the United 
States or abroad. Contractors are 
exempted from this obligation only 
when hiring persons outside the 
United States for work to be per- 
formed outside the United States (see 
41 CFR 60-1.5(a)(3)). Therefore, a con- 
tractor hiring workers in the United 
States for either Federal or nonfeder- 
ally connected work shall be in viola- 
tion of Executive Order 11246, as 
amended, by refusing to employ or 
assign any person because of race, 
color, religion, sex, or national origin 
regardless of the policies of the coun- 
try where the work is to be performed 
or for whom the work will be per- 
formed. Should any contractor be 
unable to acquire a visa of entry for 
any employee or potential employee to 
a country in which or with which it is 
doing business, and which refusal it 
believes is due to the race, color, reli- 
gion, sex, or national origin of the em- 
ployee or potential employee, the con- 
tractor must immediately notify the 
Department of State and the Director 
of such refusal. 
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Subpart B—General Enforcement; 
Compliance Review and Complaint 
Procedure 


§ 60-1.20 Compliance reviews. 


(a) The purpose of a2 compliance 
review is to determine if the prime 
contractor or subcontractor maintains 
nondiscriminatory hiring and employ- 
ment practices and is taking affirma- 
tive action to insure that applicants 
are employed and that employées are 
placed, trained, upgraded, promoted, 
and otherwise treated during employ- 
ment without regard to race, color, re- 
ligion, sex, or national origin. It shall 
consist of a comprehensive analysis 
and evaluation of each aspect of the 
aforementioned practices, policies, and 
conditions resulting therefrom. Where 
necessary, recommendations for ap- 
propriate sanctions shall be made. 

(b) Where deficiencies are found to 
exist, reasonable efforts shall be made 
to secuxe compliance through concilia- 
tion and persuasion. Before the con- 
tractor can be found to be in compli- 
ance with the order, it must make a 
specific commitment, in writing, to 
correct any such deficiencies. The 
commitment must include the precise 
action to be taken and dates for com- 
pletion. The time period allotted shall 
be no longer than the minimum period 
necessary to effect such changes. 
Upon approval], the contractor may be 
considered in compliance, on condition 
that the commitments are faithfully 
kept. The contractor shall be notified 
that making such commitments does 
not preclude future determinations of 
noncompliance based on 4 finding that 
the commitments are not sufficient to 
achieve compliance. 

(c) [Reserved] 

(d) Each agency shall include in the 
invitation for bids for each formally 
advertised nonconstruction contract or 
state at the outset of negotiations for 
each negotiated contract, that if the 
award, when let, should exceed the 
amount of $1 million or more, the pro- 
spective contractor and his known 
first-tier subcontractors with subcon- 
tracts of $1 million or more will be 
subject to a compliance review before 
the award of the contract. No such 
contract shall be awarded unless a 
preaward compliance review of the 
prospective contractor and his known 
first-tier $1 million subcontractors has 
been conducted by the compliance 
agency within 12 months prior to the 
award. The awarding agency will 
notify OFCCP and request appropri- 
ate action and findings in accordance 
with this subsection. OFCCP will pro- 
vide awarding agencies with written 
reports of compliance within 30 days 
following the request. In order to qual- 
ify for the award of a contract, a con- 
tractor and such first-tier subcontrac- 
tors must be found to be in compliance 
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pursuant to paragraph (b) of this sec- 
tion, and with part 60-2 of these regu- 
lations. 


§60-1.21 Filing complaints. 


Complaints shall be filed within 180 
days of the alleged violation unless the 
time for filing is extended by the 
agency or the Director for good cause 
shown. 


§ 60-1.22 Where to file. 


Complaints may be filed with the 
OFCCP, 200 Constitution Avenue, 
NW., Washington, D.C. 20210, or with 
any OFCCP regional or area office. 


§ 60-1.23 Contents of complaint. 


(a) The complaint shall include the 
name, address, and telephone number 
of the complainant, the name and ad- 
dress of the contractor cr subcontrac- 
tor committing the alleged discrimina- 
tion, a description of the acts consid- 
ered to be discriminatory, and any 
other pertinent information which will 
assist in the investigation and resolu- 
tion of the complaint. The complaint 
shall be signed by the complainant or 
his/her authorized representative. 
Complaints alleging class-type viola- 
tions which do not identify the alleged 
discriminatee or discriminatees will be 
accepted, provided the other require- 
ments of this paragraph are met. 

(b) If a complaint contains incom- 
plete information, OFCCP shall seek 
the needed information from the com- 
plainant. In the event such informa- 
tion is not furnished to the Director 
within 60 days of the date of such re- 
quest, the case may be closed. 


§ 60-1.24 Processing of matters. 


(a) Complaints. OFCCP may refer 
appropriate complaints to the Equal 
Employment Opportunity Commission 
(EEOC) for processing under Title VII 
of the Civil Rights Act of 1964, as 
amended, rather than _ processing 
under E.O. 11246 and the regulations 
in this chapter. Upon referring com- 
plaints to the EEOC, OFCCP shall 
promptly notify complainant(s) and 
the contractor of such referral. 

(ob) Complaint investigations. In 
conducting complaint investigations, 
OFCCP shall, as a minimum, conduct 
a thorough evaluation of the allega- 
tions of the complaint and shall be re- 
sponsible for developing a complete 
case record. The case record should 
contain the name, address, and tele- 
phone number of each person initer- 
viewed, the interview statements, 
copies, transcripts, or summaries 
(where appropriate) of pertinent docu- 
ments, a reference to at least one cov- 
ered contract, and a narrative report 
of the investigation with references to 
exhibits and other evidence which 
relate to the alleged violations. 

(c)(1) [Reserved] 
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(2) If any complaint investigation or 
compliance review indicates a violation 
of the equal opportunity clause, the 
matter should be resolved by informal 
means whenever possible. Such infor- 
mal means may include the holding of 
a compliance conference. 

(3) Where any complaint investiga- 
tion or compliance review indicates a 
violation of the equal opportunity 
clause and the matter has not been re- 
solved by informal means, the Direc- 
tor shall proceed in accordance with 
§ 60-1.26. 

(4) When a prime contractor or sub- 
contractor, without a hearing, shall 
have complied with the recommenda- 
tions or orders of the Director and be- 
lieves such recommendations or orders 
to be erroneous, he shall, upon filing a 
request therefor within ten days of 
such compliance, be afforded an op- 
portunity for a hearing and review of 
the alleged erroneous action. 

(5) For reasonable cause shown, the 
Director may reconsider or cause to be 
reconsidered any matter on his/her 
own motion or pursuant to a request. 

(d) Reports to the Director. (1) With 
the exception of complaints which 
have been referred to EEOC, within 60 
days from receipt of a complaint or 
within such additional time as may be 
allowed by the Director for good cause 
shown, the complaint shall be pro- 
cessed and the case record developed 
containing the following information: 

(i) Name and address of the com- 
plainant; 

(ii) Brief summary of findings, in- 
cluding a statement regarding the con- 
tractor’s compliance or noncompliance 
with the requirements of the equal op- 
portunity clause; 

diii) A statement of the disposition of 
the case, including any corrective 
action taken and any sanctions or pen- 
alties imposed or, whenever appropri- 
ate, the recommended corrective 
action and sanctions or penalties. 

(2) A _ written report of every 
preaward compliance review required 
by this regulation or otherwise re- 
quired by the Director, shall be devel- 
oped and maintained. 

(3) A written report of every other 
compliance review or any other matter 
processed involving an apparent viola- 
tion of the equal opportunity clause 
shall be made. Such report shall con- 
tain a brief summary of the findings, 
including a statement of conclusions 
regarding the contractor’s compliance 
or noncompliance with the require- 
ments of the order, and a statement of 
the disposition of the case, including 
any corrective action taken or recom- 
mended and any sanctions or penalties 
imposed or recommended. 
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§ 60-1.25 Assumption of jurisdiction by or 
referrals to the Director. 


The Director may inquire into the 
status of any matier pending before 
an agency. Where he considers it nec- 
essary or appropriate to the achieve- 
ment of the purposes of the order, he 
may assume jurisdiction over the 
matter and proceed as_ provided 
herein. Whenever the. Director as- 
sumes jurisdiction over any matter, or 
an agency refers any matter he may 
conduct, or have conducted, such in- 
vestigations, hold such hearings, make 
such findings, issue such recommenda- 
tions and directives, order such sanc- 
tions and penalties, and take such 
other action as may be necessary or 
appropriate to achieve the purposes of 
the order. The Director shail promptly 
notify the agency of any corrective 
action to be taken or any sanctions to 
be taken or any sanction to be imposed 
by the agency. The agency shall take 
such action, and report the results 
thereof to the Director within the 
time specified. 


§ 60-1.26 Enforcement proceedings. 


(a) General. Violations of the Order, 
equal opportunity clause, the regula- 
tions in this chapter, or of applicable 
construction industry equal employ- 
ment opportunity requirements, may 
result in the institution of administra- 
tive or judicial enforcement proceed- 
ings to enforce the Order and to seek 
appropriate relief. Violations may be 
found based upon, inter alia, any of 
the following: (i) The results of a com- 


plaint investigation; (ii) analysis of an . 


affirmative action program; (iii) the 
results of an on-site review of the con- 
tractor’s compliance with the Order 
and its implementing regulations; (iv) 
a contractor’s refusal to submit an af- 
firmative action program; (v) a con- 
tractor’s refusal to allow an on-site 
compliance review to be conducted; 
(vi) a contractor’s refusal to supply 
records or other information as re- 
quired by these regulations or applica- 
ble construction industry require- 
ments; or (vii) any substantial or mate- 
rial violation or the threat of a sub- 
stantial or material violation of the 
contractual provisions of the Order, or 
of the rules or regulations issued pur- 
suant thereto. 

(2) If the investigation of a com- 
plaint, or a compliance review, results 
in a determination that the Order, 


equal opportunity clause or regula- ~ 


tions issued pursuant thereto, have 
been violated, and the violations have 
not been corrected in accordance with 
the conciliation procedures in this 
chapter, OFCCP may institute an ad- 
ministrative enforcement proceeding 
to enjoin the violations, to seek appro- 
priate relief (which may include af- 
fected class and back pay relief), and 
to impose appropriate sanctions, or 


any of the above. However, if the con- 
tractor refuses to submit an affirma- 
tive action program, or refuses to 
supply records or other requested in- 
formation, or refuses to allow the com- 
pliance agency access to its premises 
for an on-site review; and if concilia- 
tion efforts under this chapter are un- 
successful, OFCCP, notwithstanding 
the requirements of this chapter, may 
go directly to administrative enforce- 
ment proceedings to enjoin the viola- 
tions, to seek appropriate relief, and to 
impose appropriate sanctions, or any 
of the above. Whenever the Director 
has reason to believe that there is sub- 
stantial or material violation or the 
threat of substantial or material viola- 
tion of the contractual provisions of 
the Order or of the rules, regulations 
or orders issued pursuant thereto, he/ 
she may refer the matter to the Solici- 
tor of Labor to institute administra- 
tive enforcement proceedings as set 
forth in this section or refer the 
matter to the Department of Justice 
to enforce the contractual provisions 
of the Order, to seek injunctive relief 


_ Gineluding relief against noncontrac- 


tors, including labor unions, who seek 
to thwart implementation of the 
Order and regulations) and to seek 
such additional relief, including back 
pay, as may be appropriate. There are 
no procedural prerequisites to a refer- 
ral to the Department of Justice by 
the Director, and such referrals may 
be accomplished without proceeding 
through the conciliation procedures in 
this chapter, and a referral may be 
made at any stage in the procedures 
under this chapter: Provided, That no 
order for debarment from further con- 
tracts or subcontracts pursuant to sec- 
tion 209(a)(6) of the Order shall be 
made without affording the contractor 
an opportunity for a hearing, either 
administrative or judicial. 

(b) [Reserved] 

(c) Administrative enforcement pro- 
ceedings. Administrative enforcement 
proceedings shall be conducted under 
the control and supervision of the So- 
licitor of Labor and under the Rules of 
Practice for Administrative Proceed- 
ings to Enforce Equal Opportunity 
Under Executive Order 11246 con- 
tained in Part 60-30 of this chapter. 

(d) Decision following administra- 
tive proceeding. If it is determined 
after a hearing (or after the contrac- 
tor waives a hearing) that the contrac- 
tor is violating the Order or the regu- 
lations issued thereunder, the Secre- 
tary (in accordance with 41 CFR 60- 
30.30(a)) shall issue an Administrative 
Order enjoining the violations and re- 
quiring the contractor to provide 
whatever remedies are appropriate, 
and imposing whatever sanctions are 
appropriate, or any of the above. In 
any event, failure to comply with the 
Administrative Order shall result in 
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the imposition of the sanctions con- 
tained in section 209 (a)(5) or (a)(6) of 
the Executive Order. 

(e) Referrais to the Department of 
Justice (1) Whenever a maiter has 
been referred to the Department of 
Justice for consideration of judicial 
proceedings pursuant to § 60-1.26(a)(2) 
of these regulations, the Attorney 
General may bring a civil action in the 
appropriate district court of the 
United States requesting a temporary 
restraining order, preliminary or per- 
manent injunction, and an order for 
such additional equitable relief, in- 
cluding back pay, deemed necessary or 
appropriate to ensure the full enjoy- 
ment of the rights secured by the 
Order, or any of the above. 

(2) The Attorney General is author- 
ized to conduct such investigation of 
the facts as he may deem necessary or 
appropriate to carry out his responsi- 
bilities under these regulations. 

(3) Prior to the institution of any ju- 
dicial proceedings, the Attorney Gen- 
eral, on behalf of the Director, is au- 
thorized to make reasonable efforts to 
secure compliance with the contract 
provisions of the Order. He may do so 
by providing the contractor and any 
other respondent with reasonable 
notice of his findings, his intent to file 
suit, and the actions he believes neces- 
sary to obtain compliance with the 
contract provisions of the Order with- 
out contested litigation, and by offer- 
ing the contractor and any other re- 
spondent a reasonable opportunity for 
conference and conciliation, in an 
effort to obtain such compliance with- 
out contested litigation. 

(4) As defined in these regulations, 
the Attorney General shall mean the 
Attorney General, the Assistant Attor- 
ney General for Civil Rights, or any 
other person authorized by regula- 
tions or practice to act for the Attor- 
ney General with respect to the en- 
forcement of equal employment op- 
portunity laws, orders and regulations 
generally, or in a particular matter or 
case. 

(5) The Director or his/her designee, 
and representatives of the Attorney 
General may consult from time to 
time to determine what investigations 
should be conducted to determine 
whether contractors or groups of con- 
tractors or other persons may be en- 
gaged in patterns or practices in viola- 
tion of the Executive Order or these 
regulations, or of resistance to or in- 
terference with the full enjoyment of 
any of the rights secured by them, 
warranting judicial proceedings. 

(f) Initiation of lawsuits by the At- 


torney General without referrai from | 


the Director. In addition to initiating 
lawsuits upon referral under 41 CFR 
60-1.26, the Attorney General may, 
subject to approval by the Director, 
initiate independent investigations of 
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contractors which he/she has reason 
to believe may be in violation of the 
Order or the rules and regulations 
issued pursuant thereto. If, upon com- 
pletion of such an investigation, the 
Attorney General determines that the 
contractor has in fact violated the 
Order or the rules and regulations 
issued thereunder, he shall make rea- 
sonable efforts to secure compliance 
with the contract provisions of the 
Order. He may do so by providing the 
contractor and any other respondent 
with reasonable notice of the Depart- 
ment’s findings, its intent to file suit, 
and the actions that the Attorney 
General believes are necessary to 
obtain compliance with the contract 
provisions of the Order without con- 
tested litigation, and by offering the 
contractor and any other respondent a 
reasonable opportunity for conference 
and conciliation in an effort to obtain 
such compliance without contestéd 
litigation. If these efforts are unsuc- 
cessful, the Attorney General may, 
upon approval by the Director, bring a 
civil action in the appropriate district 
court of the United States requesting 
a temporary restraining order, prelimi- 
nary or permanent injunction, and an 
order for such additional equitable 
relief, including back pay, deemed nec- 
essary or appropriate to ensure the 
full enjoyment of the rights secured 
by the Order or any of the above. 

(g) To the extent applicable, this 
section and Part 60-30 of this chapter 
shall govern proceedings resulting 
from the Director’s determination 
under § 60-2.2(b) that there are sub- 
stantial issues of law or fact as to the 
contractor/bidder’s responsibility. 


§ 60-1.27 Sanctions and penalties. 


The sanctions described in subsec- 
tions (1), (5), and (6) of section 209(a) 
of the order may be exercised only by 
or with the approval cf the Director. 
Referral of any matter arising under 
the order to the Department of Jus- 
tice or to the Equal Employment Op- 
portunity Commission shall be made 
by the Director. 


§ 60-1.28 Show cause notices. 


When the director has reasonable 
cause to believe that a contractor has 
violated the equal opportunity clause 
he may issue a notice requiring the 
contractor to show cause, within 30 
days, why monitoring, enforcement 
proceedings or other appropriate 
action to ensure compliance should 
not be instituted. 


§ 60-1.29 Preaward notices. 


(a) Preaward compliance reviews. 
Upon the request of the Director, 
agencies shall not enter into contracts 
or approve the entry into contracts or 
subcontracts with any bidder, prospec- 
tive prime contractor, or proposed sub- 
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contractor named by the Director 
until a preaward compliance review 
has been conducted and the Director 
or his designee has approved a deter- 
mination that the bidder, prospective 
prime contractor or proposed subcon- 
tractor will be able to comply with the 
provisions of the equal opportunity 
clause. . 

(b) Other special preaward proce- 
dures. Upen the request of the Direc- 
tor, agencies shall not enter into con- 
tracts or approve the entry into sub- 
contracts with any bidder; prospective 
prime contractor or proposed subcon- 
tractor specified by the Director until 
the agency has complied with the di- 
rections contained in the request. 


§ 60-1.30 Contract ineligibility list. 


The Director shall distribute periodi- 
cally a list to all executive depart- 
ments and agencies giving the names 
of prime contractors and subcontrac- 
tors who have been declared ineligible 
under the regulations in this part and 
the order. 


§ 60-1.31 Reinstatement of ineligible 
prime contractors and subcontractors. 


Any prime contractor or subcontrac- 
tor declared ineligible for further con- 
tracts or subcontracts under the order 
may request reinstatement in a letter 
directed to the Director. In connection 
with the reinstatement proceedings, 
the prime contractor or subcontractor 
shall be required to show that it has 
established and will carry out employ- 
ment policies and practices in compli- 
ance with the equal opportunity 
clause. 


§ 60-1.32 Intimidation and interference. 


The sanctions and penalties con- 
tained in Subpart D of the order may 
be exercised by the Director against 
any prime contractor, subcontractor or 
applicant who fails to take all neces- 
sary steps to ensure that no person in- 
timidates, threatens, coerces, or dis- 
criminates against any individual for 
the purpose of interfering with the 
filing of a complaint, furnishing infor- 
mation, or assisting or participating in 
any manner in an investigation, com- 
pliance review, hearing, or any other 
activity related to the administration 
of the order or any other Federal, 
State, or local laws requiring equal em- 
ployment opportunity. 


Subpart C—Ancillary Matters 


§ 60-1.40 Affirmative action compliance 
programs. 

(a) Requirements of programs. Each 
contractor who has 50 or more em- 
ployees and (1) has a contract of 
$50,000 or more; or (2) has Govern- 
ment bills of lading which in any 12- 
month period, total or can reasonably 
be expected to total $50,000 or more; 
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or (3) serves as a depository of Gov- 
ernment funds in any amount; or (4) is 
a financial institution which is an issu- 
ing and paying agent for U.S. savings 
bonds and savings notes in any 
amount, and each prime contractor 
and subcontractor shall require each 
subcontractor who has 50 or more em- 
ployees and (i) has a subcontract of 
$50,000 or more; or (ii) has Govern- 
ment bills of lading which in any 12- 
month period, total or can reasonably 
be expected to total $50,000 or more; 
or (iii) serves as a depository of Gov- 
ernment funds in any amount; or (Civ) 
is a financial institution which is an is- 
suing and paying agent for U.S. sav- 
ings bonds and savings notes in any 
amount, to develop a written affirma- 
tive action compliance program for 
each of its establishments. A necessary 
prerequisite to the development of a 
satisfactory affirmative action pro- 
gram is the identification and analysis 
of problem areas inherent in minority 
employment and an evaluation of op- 
portunities for utilization of minority 
group personnel. The contractor’s pro- 
gram shall provide in detail for specif- 
ic steps to guarantee equal employ- 
ment opportunity keyed to the prob- 
Jems and needs of members of minor- 
ity groups, including, when there are 
deficiencies, the development of spe- 
cific goals and time tables for the 
prompt achievement of full and equal 
employment opportunity. Each con- 
tractor shall include in its affirmative 
action compliance program a table of 
job classifications. This table should 
include but need not be limited to job 
titles, principal duties (and auxiliary 
duties, if any), rates of pay, and where 
more than one rate of pay applied (be- 
cause of length of time in the job or 
other factors), the applicable rates. 
The affirmative action compliance 
program shall be signed by an execu- 
tive official of the contractor. 

(b) Utilization evaluation. The eval- 
uation of utilization of minority group 
personnel shall include the following: 

(1) An analysis of minority group 
representation in all job categories. 

(2) An analysis of hiring practices 
for the past year, including recruit- 
ment sources and testing, to determine 
whether equal employment opportuni- 
ty is being afforded in all job catego- 
ries. 

(3) An analysis of upgrading, trans- 
fer and promotion for the past year to 
determine whether equal employment 
opportunity is being afforded. 

(c) Maintenance of programs. 
Within 120 days from the commence- 
ment of the contract, each contractor 
shall maintain a copy of separate af- 
firmative action compliance programs 
for each establishment, including eval- 
uations of utilization of minority 
group personnel and the job classifica- 
tion tables, at each local office respon- 
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sible for the personne! matters of such 
establishment. An affirmative action 
compliance program shall be part of 
the manpower and training plans for 
each new establishment and shall be 
developed and made available prior to 
the staffing of such establishment. A 
report of the resuits of such program 
shall be compiled annually and the 
program shall be updated at that time. 
This information shall be made availa- 
ble to representatives of the Director 
upon request and the contractor’s af- 
firmative action program and the 
result it produces shall be evaluated as 
part of compliance review activities. 


§ 60-1.41 Solicitations or advertisements 
for employees. 


In solicitations or advertisements for 
employees placed by or on behalf of a 
prime contractor or subcontractor, the 
requirements of paragraph (2) of the 
equal opportunity clause shall be satis- 
fied whenever the prime contractor or 
subcontractor complies with any of 
the following: 

(a) States expressly in the solicita- 
tions or advertising that all qualified 
applicants will receive consideration 
for employment without regard to 
race, color, religion, sex, or national 
origin; 

(b) Uses display or other advertising, 
and the advertising includes an appro- 
priate insignia prescribed by the Di- 
rector. The use of the insignia is con- 
sidered subject to the provisions of 18 
U.S.C. 701; 

(c) Uses a single advertisement, and 
the advertisement is grouped with 
other advertisements under a caption 
which clearly states that all employers 
in the group assure all qualified appli- 
cants equal consideration for employ- 
ment without regard to race, color, re- 
ligion, sex, or national origin; 

(d) Uses a single advertisement in 
which appears in clearly distinguish- 
able type the phrase ‘‘an equal oppor- 
tunity employer.” 


§ 60-1.42 Notices to be posted. 


(a) Unless alternative notices are 
prescribed by the Director, the notices 
which prime contractors and subcon- 
tractors are required to post by para- 
graphs (1) and (3) of the equal oppor- 
tunity clause will contain the follow- 
ing language and will be provided by 
the contracting or administering agen- 
cies: 

EQUAL EMPLOYMENT OPPORTUNITY IS THE 
LAW—DISCRIMINATION IS PROHIBITED BY 
THE Civit Ricuts Act or 1964 aNp By Ex- 
ECUTIVE ORDER No. 11246 


Title VII of the Civil Rights Act of 1964— 
Administered by: 
THE EQuaL EMPLOYMENT OPPORTUNITY 
COMMISSION 


Prohibits discrimination because of Race, 
Color, Religion, Sex, or National Origin by 


Employers with 75 or more employees, by 
Labor Organizations with a hiring hall of 75 
or more members, by Employment Agencies, 
and by Joint Labor-Management Commit- 
tees for Apprenticeship or Training. After 
July 1, 1967, employers and labor organiza- 
tions with 50 or more employees or mem- 
bers will be covered; after July 1, 1968, those 
with 25 or more will be covered. 


Any PERSON 


Who believes he or she has been 
discriminated against 


SHOULD CONTACT 





THE EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 


2401 E Street NW, Washington, D.C. 20506 


Executive Order No. 11246—Adminisiered 
by: 


THE OFFICE OF FEDERAL CONTRACT 
COMPLIANCE PROGRAMS 


Prohibits discrimination because of Race. 
Color, Religion, Sex, or National Origin, and 
requires affirmative action to ensure equali- 
ty of opportunity in all aspects of employ- 
ment. 

By all Federal Government Contractors 
and Subcontractors, and by Contractors 
Performing Work Under a Federal] Assisted 
Construction Contract, regardless of the 
number of employees in either case. 


Any PERSON 


Who believes he or she has been 
discriminated against 


SHovtp Contract 





THE OFFICE OF FEDERAL CONTRACT 
COMPLIANCE PROGRAMS 


U.S. Department of Labor Washington, D.C. 
20210 


(b) The requirements of paragraph 
(3) of the equal opportunity clause 
will be satisfied whenever the prime 
contractor or subcontractor posts 
copies of the notification prescribed 
by or pursuant to paragraph (a) of 
this section in conspicuous places 
available to employees, applicants for 
employment, and representatives of 
each labor union or other organization 
representing his employees with which 
he has a collective-bargaining agree- 
ment or other contract or understand- 
ing. 


§ 60-1.43 Access to records and site of em- 
ployment. 


Each prime contractor and subcon- 
tractor shall permit access during 
normal business hours to its premises 
for the purpose of conducting on-site 
compliance reviews and inspecting and 
copying such books, records, accounts, 
and other material as may be relevant 
to the matter under investigation and 
pertinent to compliance with the 
Order, and the rules and regulations 
promulgated pursuant thereto by the 
agency, or the Director. Information 
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obtained in this manner shall be used 
only in connection with the adminis- 
tration of the Order, the administra- 
tion of the Civil Rights Act of 1964 (as 
amended) and in furtherance of the 
purposes of the Order and that. Act. 
te 41 CFR Part 60-60, Contractor 

valuation Procedures for. Noncon- 
tn uction Contractors; 41 —— ene 
60-40, Examination and Copyi of 
OFCCP Documents.) 


(Sec. 201. E.O. aoe 
1137 16, 32 FR1 


0 FR 12319, anc 


§ 60-1.44 

Rulings under or sanaeseut ations of 
the order or the regulations contained 
in this part shall be made by the Sec- 
retary or his designee, 


Rulings and interpretations. 


§ 60-1.45 
tracts. 
All contracts subcontracts in 
effect prior to October 24, 196 35, which 
are not subsequentiy modified shall be 
ministered in accordance with the 
nondiscrimination provisions of any 
prior applicable Executive orders 
contract or subcontract modified on or 
after October 24, 1965, shall be subject 
to Executive Order 11246. Compiaints 
received by and viciations coming to 
the attention of agencies regarding 
contracts and subcontracts which were 
subject to Executive Orders 10925 and 
11114 shall be processed as if they 
were complaints regarding viclations 
of this order. a 


Existing centracts and subcon- 


and 


, Any 


§60-1.46 Delegation of authority 
Director. 

The Director is authorized to redele- 
gate the authority given to him by the 
regulations in this part. The authority 
redelegated by the Director fainted 
to the regulations in this part shall t 
exercised under his general aiken 
and control. 


by the 


§ 60-147 Effective date. 

Phe regulations contained this 
part shall become effective July 1, 
1968, for ali contracts, the solicita- 
tions, invitations for bids, or requ ; 
for proposals which were sent by 
Government or an applicant 
after said effective date, = for 2 
gotiated contracts which have 
been executed as of said ef tec tive date 
Notwithstanding the foregoing, the 
regulations in this part shall become 
effective as to all contracts executed 
on and after the 120th day following 
said effective date. Subject to any 
prior approval of the Secretary, any 
agency may defer the effective date of 
the regulations in this part, for such 
period of time as the Secretary finds 
to be reasonably necessary. Contracts 
executed prior to the effective date of 
the regulations in this part shall be 
governed by the regulations promul- 
gated by the former President’s Com- 
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mittee on Equal Employment Oppor- 
tunity which appear at 28 FR 9812, 
September 2, 1963, and at 28 FR 
11305, Octe ‘ber 23, 1963, the tem 
regulations which appear 

13441, October 22, 1965, and 

at 31 FR 6881, May 10, 

F R 7439, May 19, 1967. 


PART 60-2-—-AFFIRMAATIVE ACTION 
PROGRAMS 


Subpert A—General 


Title, 


RAvs 


Agenc 


purpose and scope. 
y action. 

Subpart B—Required Contents 
Action Programs 


60-2.13 Additional required i 
affirmative action 


60-2.14 Compliance status. 


Subpart C—Methods of implementing the 
Requirements of Subpart 8 
syelopment 
p pdtor employmer 
policy. 
60-2.21 Dissemir 
22 Responsibility for 
60-2.23 Identification of 
reanizationai units an 
60-2.24 Development and ex 
grams. 
60-2.25 Internal 
tems, 
60-2.26 Support of action programs 


ron ftirs 


ation of ti 


probler 


audit and reporting 


Subpart D—Miscellanecus 


60-2.30 Use of g 

60-2.31 Preem 

69-2.32 Supersedure. 
AUTHORITY:?-5 

2.7; section 

and E.O. 11375, 3 
E.O. 12086. 


Subpart A-—Gereral 


$ 60-2.1 


Title, purpose and scope. 
(a) This part b 
“Revised Orde 
nonconstruction 
60-1.40 of this staal 2 
action compliance progra 


shall ais« 


No. 4,” ar 
contractors. 


that within 1:3 20 days 
mencement of a tc te eacl 
contractor or subcontractic 
more employees and (1) a 
$50,000 or more; or (2) 
bills of lading which, in any 
period, total or can reasonably |! 
pected to total $50,000 
who serves as a depository of Govern- 
ment funds in any amount; or (4) who 
is a financial institution which is an is 
suing and paying agent for ( 
ings bonds and savings notes in any 
amount, develop a written affirmative 


f from 


nyt 
ry 
Jk 


or more: ¢ 
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action compliance program for each of 

its establishments. A review of compli- 

ance surveys indicates that many con- 

tractors do not have affirmative action 

programs on file at the time an estab- 

lishment is visited by a compliance in- 

vestigator. This part details the review 

t srocedure and the results of a contrac- 

lure to develop and maintain 

affirmative action program and 

th detailed guidelines to 

contractors and the Gov- 

and judging 

as the good 

duired to transform the 

ms Seca paper commitments to 
employment 


Sub- 


Cru r 


opportunity. 
and C of this part are con- 
cerned with affirmative action plans 
only. 
(b) Relief, including back pay where 
ropriate, for members of an affect- 
ed class who by virtue of past discrimi- 
mation continue to suffer the present 
effects oi that discrimination, shall be 
provided in the conciliation agreement 
entered rege — ant to adsl of 


§ 60-2.2 Agency action. 


(a) Any contractor required by § 60- 
1.49 of this chapter to develop an af- 
firmative action program at each of 
establishments who has not com 
plied fully with that section is not in 
compliance with Executive Order 
11246, as amended (30 FR 12319). 
Until — programs are developed 
and found to be acceptabie in accord- 
ance witin | the standard and guidelines 
set forth in §§ 60-2.10 through 60-2.32, 
the cont ractor is unabie to compiy 
with the employment opportunity 
clause. An affirmative action pian 
sha i be deemed to have been accepied 
by the Government at the — 
appropr "iate OF CCP fie ae a, region- 
al, or national office has accex wted such 

s thereafter 


ie unless within 
coe roved such 


his 


the 


45 day 
the Director has dis 
plan. 

{o) If, in determining such contrac- 
tor’s responsibility for an award of a 
ontract it comes to the contracting 
officer’s attention, through sources 
within his agency or through the 
Office of Federal Contract Compliance 
Programs cr other Government: agen- 
cies, that the contractor has no affirm- 
ative action program at each of his es- 
ta —— or has substantially de- 
via ray from such an approved affirma- 
tiv e action program, or has failed to 
develop cr implement an affirmative 
action program which complies with 
the regulations in this chapter, the 
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contracting officer shall declare the 
contractor-bidder nonresponsible and 
so notify the contractor, the Director, 
and the compliance agency unless he 
can otherwise affirmatively determine 
that the contractor is able to comply 
with his equal employment obliga- 
tions. Any contractor-bidder which 
has been declared nonrespeonsible in 
accordance with the provisions of this 
section may request the Director to 
determine that the responsibility of 
the contractor-bidder raises substan- 
tial issues of law or fact to the extent 
that a hearing is required. Such re- 
quest shall set forth the basis upon 
which the contractor-bidder seeks 
such a determination. If the Director, 
in his/her sole discretion, determines 
that substantial issues of law or fact 
exist, an administrative or judicial pro- 
ceeding may be commenced in accord- 
ance with the regulations contained in 
§ 601.26; or the Director may require 
the investigation or compliance review 
be developed further or additional 
conciliation be conducted: Provided, 
That during any pre-award confer- 
ences, every effort shall be made 
through the processes of conciliation, 
mediation, and persuasion to develop 
an acceptable affirmative action pro- 
gram meeting the standards and 
guidelines set forth in §§60-2.10 
through 60-2.32 so that, in the per- 
formance of his contract, the contrac- 
tor is able to meet his equal employ- 
ment obligations in accordance with 
the equal opportunity clause and ap- 
plicable rules, regulations, and orders. 

(c){1) Immediately upon finding that 
a contractor has no-affirmative action 
program, or has deviated substantially 
from an approved affirmative action 
program, or has failed to develop or 
implement an affirmative action pro- 
gram which complies with the require- 
ments of the regulations in this chap- 
ter, that fact shall be recorded in the 
investigation file. Whenever adminis- 
trative enforcement is contemplated, 
the notice to the contractor shall be 
issued giving him 30 days to show 
cause why enforcement proceedings 
under section 209(a) of Executive 
Order 11246, as amended, should not 
be instituted. The notice to show cause 
should contain: 

(i) An itemization of the sections of 
the Executive order and of the regula- 
tions with which the contractor has 
been found in apparent violation, and 
a summary of the conditions, prac- 
tices, facts, or circumstances which 
give rise to each apparent violation; 

(ii) The corrective actions necessary 
to achieve compliance or, as may be 
appropriate, the concepts and princi- 
ples of an acceptable remedy and/or 
the corrective action results anticipat- 
ed; 

(iii) A request for a written response 
to the findings, including commit- 


FEDERAL 


RULES AND REGULATIONS 


ments to corrective action or the pres- 
entation of opposing facts and evi- 
dence; and 

(iv) A suggested dated for the conci- 
liation conference. 

(2) If the contractor fails to show 
good cause for his failure or fails to 
remedy that failuré by developing and 
implementing an acceptable affirma- 
tive action program within 30 days, 
the case file shall he processed for en- 
forcement proceedings pursuant to 
§ 60-1.26 of this chapter. If an admin- 
istrative complaint is filed, the con- 
tractor shall have 20 days to request a 
hearing. If a request for hearing has 
not been received within 20 days from 
the filing of the administrative com- 
plaint, the matter shall proceed in ac- 
cordance with Part 60-30 of this chap- 
ter. 

(3) During the ‘‘show cause’ period 
of 30 days, every effort will be made 
through conciliation, mediation, and 
persuasion to resolve the deficiencies 
which led to the determination of non- 
responsibility. If satisfactory adjust- 
ments designed to bring the contractor 
into compliance are not concluded, the 
case shall be processed for enforce- 
ment proceedings pursuant to § 60-1.26 
of this chapter. 

(d) During the “show cause” period 
and formal proceedings, each contract- 
ing agency must continue to determine 
the contractor’s responsibility in con- 
sidering whether or not to award a 
new or additional contract. 


Subpart B—Required Contents of 


Affirmative Action Programs 


§ 60-2.10 Purpose 
program. 


An affirmative action program is a 
set of specific and result-oriented pro- 
cedures to which a contractor commits 
himself to apply every good faith 
effort. The objective of those proce- 
dures plus such efforts is equal em- 
ployment opportunity. Procedures 
without effort to make them work are 
meaningless; and effort, undirected by 
specific and meaningful procedures, is 
inadequate. An acceptable affirmative 
action program must include an analy- 
sis of areas within which the contrac- 
tor is deficient in the utilization of mi- 
nority groups and women, and further, 
goals and timetables to which the con- 
tractor’s good faith efforts must be di- 
rected to correct the deficiencies and, 
thus to achieve prompt and full utili- 
zation of minorities and women, at all 
levels and in all segments of his work 
force where deficiencies exist. 


of affirmative action 


§ 60-2.11 Required utilization analysis. 


Based upon the Government’s expe- 
rience with compliance reviews under 
the Executive order programs and the 
contractor reporting system, minority 
groups are most likely to be underuti- 


lized in departments and jobs within 
departments that fall within the fo!- 
lowing Employer’s Information Report 
(EEO-1) designations; officials and 
managers, professionals, technicians, 
sales workers, office and clerical and 
craftsmen (skilled). As categorized by 
the EEO-1 designations, women are 
likely to be underutilized in depart- 
ments and jobs within departments as 
follows: Officials and managers, pro- 
fessionals, technicians, sales workers 
(except over-the-counter sales in cer- 
tain retail establishments), craftsmen 
(skilied and semi-skilled). Therefore, 
the contractor shall direct special at- 
tention to such jobs in his analysis and 
goal setting for minorities and women. 
Affirmative action programs must con- 
tain the following information: 

(a) Workforce analysis which is de- 
fined as a listing of each job title as 
appears in applicable collective bar- 
gaining agreements or payroll records 
(not job group) ranked from the 
lowest paid to the highest paid within 
each department or other similar orga- 
nizational unit including departmental 
or unit supervision. If there are sepa- 
rate work units or lines of progression 
within a department a separate list 
must be provided for each such work 
unit, or line, including unit supervi- 
sors. For lines of progression there 
must be indicated the order of jobs in 
the line through which an employee 
could move to the top of the line. 
Where there are no formal progres- 
sion lines or usual promotional se- 
quences, job titles should be listed by 
department, job families, or disci- 
plines, in order of wage rates or salary 
ranges. For each job title, the total 
number of incumbents, the total 
number of male and female incum- 
bents, and the total number of male 
and female incumbents in each of the 
following groups must be given: 
Blacks, Spanish-surnamed Americans, 
American Indians, and Orientals. The 
wage rate or salary range for each job 
title must be given. All job titles, in- 
cluding all managerial job titles, must 
be listed. 

(b) An analysis of all major job 
groups at the facility, with explana- 
tion if minorities or women are cur- 
rently being underutilized in any one 
or more job groups (“job groups” 
herein meaning one or a group of jobs 
having similar content, wage rates and 
opportunities). ‘“Underutilization”’ is 
defined as having fewer minorities or 
women in a particular job group than 
would reasonably be expected by their 
availability. In making the utilization 
analysis, the contractor shall conduct 
such analysis separately for minorities 
and women. : 

(1) In determining whether minor- 
ities are being underutilized in any job 
group, the contractor will consider at 
least all of the following factors: 
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(i) The minority population of the 
labor area surrounding the facility; 

(ii) The size of the minority unem- 
ployment. force in-the labor area sur- 
rounding the facility; 

(iii) The percentage of the minority 
work force as compared with the total 
work force in the immediate labor 
area; 

Giv) The general availabilit 
norities having requisite s skilis 
immediate labor area; 

(v) The availability of minorities 
having reguisite skills in an area in 
which the contractor can reasonably 
recruit; 

(vi) The availability of promotabie 
and transferable minorities within the 
contractor’s organization; 

(vii) The existence of training izsti- 
tutions capa able of training persons i 
the requisite skills; and 

(viii) The degree of training which 
the contractor is reasonably able to 
undertake as a means of making all 
job classes available Fe) minorities. 

(2) In determining whether women 
are being underutilized in any job 
group, the contractor will consider at 
least all of the following factors: 

(i) The size of the female unemploy- 
ment force in the labor area surround- 
ing the facility; 

(ii) The percentage of the female 


workforce as compared with the total 


workforce in the immediate labor area; 

(iii) The general availability of 
women having requisite skills in the 
immediate labor area; 

(iv) The availability of women 
having requisite skills in an area in 
which the contractor can reasonably 
recruit; 

(v) The availability of women seek- 
ing employment in the labor or re- 
cruitment area of the contractor; 

(vi) The availability of promotable 
and transferable female employees 
within the contractor’s organization; 

(vii) The existence of training insti- 
tutions capable of training persons in 
the requisite skills; and 

(viii) The degree of training which 
the contractor is reasonably able to 
undertake as a means of making all 
job classes available to women, 


§ 60-2.12 Establishment of goals and time- 
tables. 


(a) The goals and timetables devel- 
oped by the contractor should be at- 
tainable in terms of the contractor’s 
analysis of his deficiencies and his 
entire affirmative action program, 
Thus, in establishing the size of his 
goals and the length of his timetables, 
the contractor should consider the re- 
sults which could reasonably be ex- 
pected from his putting forth every 
good faith effort to make his overall 
affirmative action program work. In 
determining levels of goals, the con- 
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tractor should consider at 
factors listed in § 60-2.i1. 

(b) Involve personnel relations staff, 
department and division heads, and 
local and unit managers in 20al- 
setting process. 

(c) Goals should be significant, me 
surable, and attainable. 

(d) Goals should be 
planned results, with 
completion. 

(e) Goals may not be rigid and in- 
flexible quotas which m: be met, but 

must be targets reasonably : 
by means of applying every 
effort to make all aspects of t the 
affirmative action program timer 

(f) In establishing timetables to 
meet goals and commitments, the con- 
tractor wiil consider the anticipated 
expansion, contraction, and turnover 
of and in the work force. 

(zg) Goals, timetabies, 
tive action commitment must be de- 
signed to correct any identifiable defi- 
ciencies. 

Ch) Where deficiencies exist and 
where numbers or percentages are rel- 
evant in developing corrective action, 
the contractor shall establish and set 
forth specific goals and timetables sep- 
arately for minorities and women. 

(i) Such goals and liraataliion with 
supporting data and the analysis 
thereof shall be a part of the contrac- 
written affirmative action pro- 
gram and shall be maintained at each 
establishment -of the contractor. 

(j) A contractor or subcontractor e 
tending a publicly announced prefer- 
ence for Indians as authorized in 41 
CFR 60-1.5(a)(6) may reflect in its 
goals and timetables the permissive 

employment preference for Indians 
living on or near an Indian reserva- 
tion. 

(kK) Where the contractor 
tablished a goal, his written afirma- 
tive action program must specific 
analyze each of the factors 
§ 60-2.11 and must detail his 
for a lack of a goal. 

(1) In the event it comes to the 
tention of the compliance agency 
the Office of Federal Contract 
pliance Programs that there is 
stantial disparity in the uti! 
particular minority group or 
women of a particular minority g 
OFCCP may require separate 
and timetables for — 
group and may further req 
appropriate, such goals and t 
by sex for such group for su 
classifications and organizationa 
specified by the OFCCP. 

(m) Support data for the reauired 
analysis and program shall be com- 
piled and maintained as part of the 
contractor’s. affirmative action pro- 
gram. This data will include but not be 
limited to progression line charts, se- 
niority -rosters, applicant flow data, 


least the 


the 


spec 
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and applicant rejection ratios indicat- 
ing minority and sex status. 

(n) Copies of affirmative action pro- 
grams and/or copies of support data 
shall be made available to the Office 
of Federal Contract Compliance Pro- 
grams, request, for such purposes as 
may be appropriate to the fulfillment 
of its responsibilities under Executive 
Order 11246, as amended. 


§60-2.13 Additional required ingredients 
of affirmative action programs. 

Effective affirmative action  pro- 
er ams shail contain, but not necessar- 
ily be limited to, the following ingredi- 
ee 

(a) Development or reaffirmation of 
the contractor’s equal emplicyment op- 
portunity policy in all personnel ac- 
tions. 

(b) Pormal internal'and external dis- 
semination of the contractor’s policy. 

(c) Establishment of responsibilities 
for implementation of the contractor’s 
affirmative action program. 

(dad). Identification of problem areas 
(deficiencies) by organizational units 
and job group. 

(e) Establishment of goals and objec- 
tives by organizational units and job 
groups, including timetables for. com- 
pletion. 

if) Development and execution of 
action-oriented programs designed to 
eliminate problems and further de- 
signed to attain established goals and 
objectives. 

(g) Design and implementation of in- 
ternal audit and reporting systems to 
measure effectiveness of the total pro- 
gram. 

(h) Compliance of personnel policies 
and practices with the Sex Discrimina- 
tion Guidelines (41 CFR Part 60-290). 

(i) Active mieaers of local and na 
tional community action programs peace 
community service programs, designed 
to improve the employment. opportu- 
nities cf minorities and women. 

(j) Consideration oe minorities = 
women not currently in the work force 
having requisite skills spo Sis can be re- 
cruited through affirmative action 
measures. " 


§ 60-2.14 Cémpliance status. 


contractor’s compliance status 
5 be judged alone by whether or 
not he reaches his goals and meets his 
timetables. Rather, each contractor's 
compliance posture shall be reviewed 
and determined by reviewing the con- 
tents of his program, the extent of his 
adherence to this program, and his 
good faith efforts to make his program 
work toward the realization of the 
program’s goals within the timetables 
set for completion. There follows an 
outline of examples of procedures that 
contractors and Federal agencies 
should use as 2 guideline for establish- 
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ing, implementing, and judging an ac- 
ceptable affirmative action program. 


Subpart C—Methods of Implementing 
the Requirements of Subpart B 


§ 60-2.20 Development or reaffirmation of 
the equal employment opportunity 
policy. 

(a) The contractor’s policy state- 
ment should indicate the chief execu- 
tive officers’ attitude on the subject 
matter, assign overall responsibility 
and provide for a reporting and moni- 
toring procedure. Specific items to be 
mentioned should include, but not be 
limited to: 

(1) Recruit, hire, train, and promote 
persons in all job titles, without regard 
to race, color, religion, sex, or national 
origin, except where sex is a bona fide 
occupational qualification. (The term 
“bona fide occupational qualification” 
has been construed very narrowly 
under the Civil Rights Act of 1964. 
Under ~- Executive Order 11246 as 
amended and this part, this term will 
be construed in the same manner.) 

(2) Base decisions on employment so 
as to further the principle of equal 
employment opportunity. 

(3) Insure that promotion decisions 
are in accord with principles of équal 
employment opportunity by imposing 
only valid requirements for promo- 
tional opportunities. 

(4) Insure that all personnel actions 
such as compensation, benefits, trans- 
fers, layoffs, return from layoff, com- 
pany sponsored training, education, 
tuition assistance, social and recrea- 
tion programs, will be administered 
without regard to race, color, religion, 
sex, or national origin. 


§ 60-2.21 Dissemination of the policy. 


(a) The contractor should dissemi- 
nate his policy internally as follows: 

(1) Include it in contractor’s policy 
manual. 

(2) Publicize it in company newspa- 
per, magazine, annual report, and 
other media. 

(3) Conduct special meetings with 
executive, management, and supervi- 
sory personnel to explain intent of 
policy and individual responsibility for 
effective implementation, making 
clear the chief executive officer’s atti- 
tude. 

(4) Schedule special meetings with 
all other employees to discuss policy 
and explain individual employee re- 
sponsibilities. 

(5) Discuss the policy thoroughly in 
both employee orientation and man- 
agement training programs. 

(6) Meet with union officials to 
inform them of policy, and request 
their cooperation. 

(7) Include nondiscrimination 
clauses in all union agreements, and 
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review all contractual provisions to 
insure they are nondiscriminatory. 

(8) Publish articles covering EEO 
programs, progress reports, promo- 
tions, etc., of minority and female em- 
ployees, in company publications. 

(9) Post the policy on company bul- 
letin boards. 

(10) When employees are featured in 
product or consumer advertising, em- 
ployee handbooks or similar publica- 
tions both minority and nonminority, 
men and women should be pictured. 

(11) Communicate to employees the 
existence of the contractors affirma- 
tive action program and make availa- 
ble such elements of his program as 
will enable such employees to know of 
and avail themselves of its benefits. 

(b) The contractor should dissemi- 
nate his policy externally as follows: 

(1) Inform all recruiting sources ver- 
bally and in writing of company 
policy, stipulating that these. sources 
actively recruit and refer minorities 
and women for all positions listed. 

(2) Incorporate the equal opportuni- 
ty clause in all purchase orders, leases, 
contracts, etc., covered by Executive 
Order 11246, as amended, and its im- 
plementing regulations. 

(3) Notify minority and women’s or- 
ganizations, community agencies, com- 
munity leaders, secondary schools, and 
colleges, of company policy, preferably 
in writing. 

(4) Communicate to prospective em- 
ployees the existence of the contrac- 
tor’s affirmative action program and 
make available such elements of his 
program as will enable such prospec- 
tive employees to know of and avail 
themselves of its benefits. 

(5) When employees are pictured in 
consumer or help wanted advertising, 
both minorities and nonminority men 
and women should be shown. 

(6) Send written notification of com- 
pany policy to all subcontractors, ven- 
dors, and suppliers requesting appro- 
priate action on their part. 


§ 60-2.22 
tion. 
(a) An executive of the contractor 


should be appointed as director or 
manager of company equal opportuni- 


Responsibility for implementa- 


- ty programs. Depending upon the size 


and geographical alinement of the 
company, this may be his or her sole 
responsibility. He or she should be 
given the necessary top management 
support and staffing to executive the 
assignment. His or her identity should 
appear on all internal and external 
communications on the company’s 
equal opportunity programs. His or 
her responsibilities should include, but 
not necessarily be limited to: 

(1) Developing policy statements, af- 
firmative action programs, internal 
and external communication  tech- 
niques. 


(2) Assisting in the identification of 
problem areas. 

(3) Assisting line management in ar- 
riving at solutions to problems. 

(4) Designing and implementing 
audit and reporting systems that will: 

(i) Measure effectiveness of the con- 
tractor’s programs. 

(ii) Indicate need for 
action. 

(iii) Determine the degree to which 
the contractor’s goals and objectives 
have been attained. 

(5) Serve as liaison between the con- 
tractor and enforcement agencies. 

(6) Serve as liaison between the con- 
tractor and minority organizations, 
women’s organizations and community 
action groups concerned with employ- 
ment opportunities of minorities and 
women. ; 

(7) Keep management informed of 
latest developments in the _ entire 
equal opportunity area. 

(b) Line responsibilities should in- 
clude, but not be limited to the follow- 
ing: 

(1) Assistance in the identification of 
problem areas and establishment of 
local and unit goals and objectives. 

(2) Active involvement with local mi- 
nority organizations, women’s organi- 
zations, community action groups and 
community service programs. 

(3) Periodic audit of training pro- 
grams, hiring and promotion patterns 
to remove impediments to the attain- 
ment of goals and objectives. 

(4) Regular discussions with local 
managers, supervisors, and employees 
to be certain the contractor’s policies 
are being followed. 

(5) Review of the qualifications of 
all employees to insure that minorities 
and women are given full opportuni- 
ties for transfers and promotions. 

(6) Career counseling for all employ- 
ees. 

(7) Periodic audit to insure that each 
location is in compliance in area such 
as: - 

(i) Posters are properly displayed. 

(ii) All facilities, including company 
housing, which the contractor main- 
tains for the use and benefit of his em- 
ployees, are in fact desegregated, both 
in policy and use. If the contractor 
provides facilities such as dormitories, 
locker rooms and rest rooms, they 
must be comparable for both sexes. 

(iii) Minority and female employees 
are afforded a full opportunity and 
are encouraged to participate in all 
company sponsored educational, train- 
ing, recreational, and social activities. 

(&§) Supervisors should be made to 
understand that their work perform- 
ance is being evaluated on the basis of 
their equal employment opportunity 
efforts and results, as well as other cri- 
teria. 

(9) It shall be a responsibility of su- 
pervisors to take actions to prevent 


remedial 
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harassment of employees placed 
through affirmative action efforts. 


§ 60-2.23 Identification of problem areas 
by organizational units and job groups. 


(a) An in-depth analysis of the fol- 
lowing should be made, paying partic- 
ular attention to trainees and those 
categories listed in § 60-2.11(b). 

(1) Composition of the work force by 
minority group status and sex. 

(2) Composition of applicant flow by 
minority group status and sex. 

(3) The total selection process in- 
cluding position descriptions, position 
_ titles, worker specifications, applica- 
tion forms, interview procedures, test 
administration, test validity, referral 
procedures, final selection process, and 
similar factors. 

(4) Transfer and promotion prac- 
tices. 

(5) Facilities, company sponsored 
recreation and social events, and spe- 
cial programs such as educational as- 
sistance. 

(6) Seniority practices and seniority 
provisions of union contracts. 

(7) Apprenticeship programs. 

(8) All company training programs, 
formal and informal. 

(9) Work force attitude. 

(10) Technical phases of compliance, 
such as poster and notification to 
labor unions, retention of applications, 
notification to subcontractors, etc. 

(b) If any of the following items are 
found in the analysis, special correc- 
tive action should be appropriate. 

(1) An “underutilization” of minor- 
ities or women in specific job groups. 

(2) Lateral and/or vertical move- 
ment of minority or female employees 
occurring at a lesser rate (compared to 
work force mix) than that of nonmin- 
ority or male employees. 

(3) The selection process eliminates 
a significantly higher percentage of 
minorities or women than nonminori- 
ties or men. 

(4) Application and related preem- 
ployment forms not in compliance 
with Federal legislation. 

(5) Position descriptions inaccurate 
in relation to actual functions and 
duties. 

(6) Formal or scored selection proce- 
dures not validated as required by the 
OFCCP Uniform Guidelines on Em- 
ployee Selection Procedures. 

(7) Test forms not validated by loca- 
tion, work performance and inclusion 
of minorities and women in sample. 

(8) Referral ratio of minorities or 
women to the hiring supervisor or 
manager indicates a_ significantly 
higher percentage are being rejected 
as compared to nonminority and male 
applicants. 

(9) Minorities or women are ex- 
cluded from or are not participating in 
company sponsored activities or pro- 
grams. 
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(10) De facto segregation still exists 


at some facilities. 

(11) Seniority provisions contribute 
to overt or inadvertent discrimination, 
iec., a disparity by minority group 
status or sex exists between length of 
service and types of job held. 

(12) Nonsupport of company policy 
by managers, supervisors or employ- 
ees. 

(13) Minorities or women underuti- 
lized or significantly underrepresented 
in training or career improvement pro- 
grams. 

€14) No formal techniques estab- 
lished for evaluating effectiveness of 
EEO programs. 

(15) Lack of access to suitable hous- 
ing inhibits recruitment efforts and 
employment of qualified minorities. 

(16) Lack of suitable transportation 
(public or private) to the work place 
inhibits minority employment. 

(17) Labor unions and subcontrac- 
tors not notified of their responsibil- 
ities. 

(18) Purchase orders do not contain 
EEO clause. 

(19) Posters not on display. 


§ 60-2.24 Development and execution of 
programs. 


(a) The contractor should conduct 
detailed analyses of position descrip- 
tions to insure that they accurately re- 
flect position functions, and are con- 
sistent for the same position from one 
location to another. 

(b) The contractor should validate 
worker specifications by division, de- 
partment, location or other organiza- 
tional unit and by job title using job 
performance criteria. Special attention 
should be given to academic, experi- 
ence and skill requirements to insure 
that the requirements in themselves 
do not constitute inadvertent discrimi- 
nation. Specifications shouid be con- 
sistent for the same job title in all lo- 
cations and should be free from bias as 
regards to race, color, religion, sex or 
national origin, except were sex is a 
bona fide occupational qualification. 
Where requirements screen out a dis- 
proportionate number of minorities or 
women, such requirements should be 
professionally validated to job per- 
formance. 

(c) Approved position descriptions 
and worker specifications, when used 
by the contractor, should be made 
available to all members of manage- 
ment involved in the _ recruiting, 
screening, selection, and promotion 
process. Copies should also be distrib- 
uted to all recruiting sources. 

(d) The contractor should evaluate 
the total selection process to insure 
freedom from bias and, thus, aid the 
attainment of goals and objectives. 

(1) All personnel involved in the re- 
cruiting, screening, selection, promo- 
tion, disciplinary, and related. process- 
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es should be carefully selected and 
trained to insure elimination of bias in 
all personnel actions. 

(2) The contractor shall observe the 
requirements of the OFCCP Uniform 
Guidelines on Employee Selection 
Procedures. 

(3) Selection techniques other than 
tests may also be improperly used so 
as to have the effect of discriminating 
against minority groups and women. 
Such techniques include but are not 
restricted to, unscored interviews, uns- 
cored or casual application forms, 
arrest records, credit checks, consider- 
ations of marital status or dependency 
or minor children. Where there exist 
data suggesting that such unfair dis- 
crimination or exclusion of minorities 
or women exists, the contractor should 
analyze his unscored procedures and 
eliminate them if they are not objec- 
tively valid. 

(e) Suggested techniques to improve 
recruitment and increase the flow of 
minority or female applicants follow: 

(1) Certain organizations such as the 
Urban League, Job Corps, Equal Op- 
portunity Programs, Inc., Concentrat- 
ed Employment programs, Neighbor- 
hood Youth Corps, Secondary 
Schools, Colleges, and City Colleges 
with high minority enrollment, the 
State Employment Service, specialized 
employment agencies, Aspira, LULAC, 
SER, the G.I. Forum, the Common- 
wealth of Puerto Rico are normally 
prepared to refer minority applicants. 
Organizations prepared .to_ refer 
women with specific skills are: Nation- 
al Organization for Women, Welfare 
Rights organizations, Women’s Equity 
Action League, Talent Bank from 
Business and Professional Women (in- 
cluding 26 women’s organizations), 
Professional Women’s Caucus, Inter- 
collegiate Association of University 
Women, Negro Women’s sororities and 
service groups such as Delta Sigma 
Theta, Alpha Kappa Alpha, and Zeta 
Phi Beta; National Council of Negro 
Women, American Association of Uni- 
versity Women, YWCA, and sectarian 
groups such as Jewish Women’s 
Groups, Catholic Women’s Groups 
and Protestant Women’s Groups, and 
women’s colleges. In addition, commu- 
nity leaders as individuas shall be 
added to recruiting sources. 

(2) Formal briefing sessions should 
be held, preferably on company prem- 
ises, with representatives from these 
recruiting sources. Plant tours, presen- 
tations by minority and female em- 
plyees, clear and concise explanations 
of current and future job openings, po- 
sition descriptions, worker specifica- 
tions, explanations of the company’s 
selection process, and recruiting litera- 
ture should be an integral part of the 
briefings. Formal arrangements 
should be made for referral of appli- 
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cants, followup with sources, and feed- 
back on disposition of applicants. 

(3) Minority and female employees, 
using procedures similar to subpara- 
graph (2) of this paragraph, should be 
actively encouraged to refer appli- 
cants. 

(4) A special effort should be made 
to include minorities and women on 
the Personnel Relations staff. 

(5) Minority and female employees 
should be made available for participa- 
tion in Career Days, Youth Motivation 
Programs, and related activities in 
their communities. 

(6) Active participation in “Job 
Fairs” is desirable. Company repre- 
sentative so participating should be 
given authority to make on-the-spot 
commitments. 

(7) Active recruiting programs 
should be carried out at secondary 
schools, junior colleges, and colleges 
with predominant minority or female 
enrollments. 

(8) Recruiting efforts at all schools 
should incorporate special efforts to 
reach minorities and women. 

(9) Special employment programs 
should be undertaken whenever possi- 
ble. Some possible programs are: 

(i) Technical and nontechnical co-op 
programs with predominately Negro 
and women’s colleges. 


(ii) “After school’ and/or work- 


study jobs for minority youths, male “ 


and females. 

(iii) Summer jobs for underprivi- 
leged youth, male and female. 

(iv) Summer work-study programs 
for male and female faculty members 
of the predominantly minority schools 
and colleges. 

(v) Motivation, training and employ- 
ment programs for the hardcore un- 
employed, male and female. 

(10) When recruiting brochures pic- 
torially present work situations, the 
minority and female members of the 
work force should be included, espe- 
cially when such brochures are used in 
school and career programs. 

(11) Help wanted advertising should 
be expanded to include the minority 
news media and women’s interest 
media on a regular basis. 

(f) The contractor should insure 
that minority and female employees 
are given equal opportunity for pro- 
motion. Suggestions for achieving this 
result include: 

(1) Post or otherwise announce pro- 
motional opportunities. 

(2) Make an inventory of current mi- 
nority and female employees to deter- 
mine academic, skill and experience 
level of individual employees. 

(3) Initiate necessary remedial, job 
training and workstudy programs. 

(4) Develop and implement formal 
employee evaluation programs. 

(5) Make certain ‘worker specifica- 
tions” have been validated on job per- 
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formance related criteria. (Neither mi- 
nority nor female employees should be 
required to possess higher qualifica- 
tions than those of the lowest quali- 
fied incumbent.) 

(6) When apparently qualified mi- 
nority or female employees are passed 
over for upgrading, require supervi- 
sory personnel to submit written justi- 
fication. 

(7) Establish formal career counsel- 
ing programs to include attitude devel- 
opment, education aid, job rotation, 
buddy system and similar programs. 

(8) Review seniority practices and se- 
niority clauses in union contracts to 
insure such practices or clauses are 
nondiscriminatory and do not have a 
discriminatory effect. 

(g) Make certain facilities and com- 
pany-sponsored social and recreation 
activities are desegregated. Actively 
encourage all employees to partici- 
pate. 

(h) Encourage child care, housing 
and transportation programs appropri- 
ately designed to improve the employ- 
ment opportunities for minorities and 
women. 


§ 60-2.25 Internal audit and reporting sys- 
tems. 


(a) The contractor should monitor 
records of referrals, placements, trans- 
fers, promotions and terminations at 
all levels to insure nondiscriminatory 
policy is carried out. 

(b) The contractor should require 
formal reports from unit managers on 
a schedule basis as to degree to which 
corporate or unit goals are attained 
and timetables met. 

(c) The contractor should review 
report results with all levels of man- 
agement. 

(d) The contractor should advise top 
management of program effectiveness 
and submit recommendations to im- 
prove unsatisfactory performance. 


§ 60-2.26 Support of action programs. 


(a) The contractor should appoint 
key members of management to serve 
on merit employment councils, com- 
munity relations boards and similar 
organizations. 

(b) The contractor should encourage 
minority and female employees to par- 
ticipate actively in National Alliance 
of Businessmen programs for youth 
motivation. 

(c) The contractor should support 
vocational guidance institutes, vesti- 
bule training programs and similar ac- 
tivities. 

(d) The contractor should assist sec- 
ondary schools and colleges in pro- 
grams designed to enable minority and 
female graduates of these institutions 
to compete in the open employment 
market on a more equitable basis. 

(e) The contractor should publicize 
achievements of minority and female 


employees in local and minority news 
media. 

(f) The contractor should support 
programs developed by such organiza- 
tions as National Alliance of Business- 
men, the Urban Coalition and other 
organizations concerned with employ- 
ment opportunities for minority or 
women. 


Subpart D—Miscellaneous 


§ 60-2.30 Use of goals. 


The purpose of a contractor’s estab- 
lishment and use of goals is to insure 
that he meet his affirmative action ob- 
ligation. It is not intended and should 
not be used to discriminate against 
any applicant or employee because of 
race, color, religion, sex, or national 
origin. 


§ 60-2.31 Preemption. 


To the extent that any State or local 
laws, regulations or ordinances, includ- 
ing those which grant special benefits 
to persons on account of sex, are in 
conflict with Executive Order 11246, 
as amended, or with the requirements 
of this part, we will regard them as 
preempted under the Executive order. 


§ 60-2.32 Supersedure. 


All orders, instructions, regulations, 
and memoranda of the Secretary of 
Labor, other officials of the Depart- 
ment of Labor and contracting agen- 
cies are hereby superseded to the 
extent that they are inconsistent here- 
with, including a previous “Order No. 
4” from this office dated January 30, 
1970. Nothing in this part is intended 
to amend 41 CFR Part 60-3 or 41 CFR 
60-20. 


PART 60-4—CONSTRUCTION CON- 
TRACTORS—AFFIRMATIVE ACTION 
REQUIREMENTS 


Sec. 

60-4.1 
60-4.2 
60-4.3 
60-4.4 
60-4.5 
60-4.6 
60-4.7 


Scope and application. 

Solicitations. 

Equal opportunity clauses. 

Affirmative action requirements. 

Hometown plans 

Goals and timetables. 

Effect on other regulations. 

60-4.8 Show-cause notice. 

60-4.9 Incorporation by operation of the 
Order. 


AvutHority: Secs. 201, 202, 205, 211, 301, 
302, and 303 of E.O. 11246, as amended, 30 


FR 12319; 32 FR 14303, as amended by E.O. 
12086. 


§ 60-4.1 Scope and application. 


This part applies to all contractors 
and subcontractors which hold any 
Federal or federally assisted construc- 
tion contract in excess of $10,000. The 
regulations in this part are applicable 
to all of a construction contractor’s or 
subcontractor’s construction employ- 
ees who are engaged in on site con- 
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truction including those construction 
employees who work on a non-Federal 
or nonfederally assisted construction 
site. This part also established proce- 
dures which all Federal contracting of- 
ficers and all applicants, as applicable, 
shall follow in soliciting for and 
awarding Federal or federally assisted 
construction contracts. Procedures 
also are established which administer- 
ing agencies shall follow in making 
any grant, contract, loan, insurance, or 
guarantee involving federally assisted 
construction which is not exempt from 
the requirements of Executive Order 
11246, as amended. 

In addition, this part applies to con- 
struction work performed by construc- 
tion contractors and subcontractors 
for Federal nonconstruction contrac- 
tors and subcontractors if the con- 
struction work is necessary in whole or 
in part to the performance of a non- 
construction contract or subcontract. 


§ 60-4.2 Solicitations. 


(a) All Federal contracting officers 
and all applicants shall include the 
notice set forth in paragraph (d) of 
this section and the Standard Federal 
Equal Employment Opportunity Con- 
struction Contract Specifications set 
forth in § 60-4.3 of this part in all so- 
licitations for offers and bids on all 
_ Federal and federally assisted con- 
struction contracts or subcontracts to 
be performed in geographical areas 
designated by the Director pursuant 
to §60-4.6 of the part. Administering 
agencies shall require the inclusion of 
the notice set forth in paragraph (d) 
of this section and the specifications 
set forth in §60-4.3 of this part as a 
condition of any grant, contract, sub- 
contract, loan insurance or guarantee 
involving federally assisted construc- 
tion covered by this part 60-4. 

(b) All nonconstruction contractors 
covered by Executive Order 11246 and 
the implementing regulations shall in- 
clude the notice in paragraph (d) of 
this section in all construction agree- 
ments which are necessary in whole or 
in part to the performance of the cov- 
ered nonconstruction contract. 

(c) Contracting officers, applicants 
and nonconstruction contractors shall 
given written notice to the Director 
within 10 working days of award of a 
contract subject to these provisions. 
The notification shall include the 
name, address and telephone number 
of the contractor; employer identifica- 
tion number; dollar amount of the 
contract, estimated starting and com- 
pletion dates of the contract; the con- 
tract number; and geographical area 


in which the contract is to be per- . 


formed. 

(d) The following notice shall be in- 
cluded in, and shall be a part of, all so- 
licitations ‘for offers and bids on all 
Federal and federally assisted con- 
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struction contracts or subcontracts in 
excess of $10,000 to be performed in 
geographical areas designed by the Di- 
rector pursuant to § 60-4.6 of this part 
(see 41 CFR 60-4.2(a)): 


NoTiIcE OF REQUIREMENT FOR AFFIRMATIVE 
Action To ENSURE EQUAL EMPLOYMENT 
OPPORTUNITY (EXECUTIVE ORDER 11246) 


1. The Offeror’s or Bidder’s attention is 
called to the “Equal Opportunity Clause” 
and the “Standard Federal Equal Employ- 
ment Opportunity Construction Contract 
Specifications” set forth herein. 

2. The goals and timetables for minority 
and female participation, expressed in per- 
centage terms for the Contractor’s aggegate 
workforce in each trade on all construction 
work in the covered area, are as follows: 





Goals for 
minority 
participation for 
each trade 


Goals for female 
participation in 
each trade 


Timetables 





Insert goals for 
each year. 


Insert goals for 
each year. 





These goals are applicable to all the Con- 
tractor’s construction work (whether or not 
it is Federal or federally assisted) performed 
in the covered area. 

The Contractor’s compliance with the Ex- 
ecutive Order and the regulations in 41 CFR 
Part 60-4 shall be based on its implementa- 
tion of the Equal Opportunity Clause, spe- 
cific affirmative action obligations required 
by the specifications set forth in 41 CFR 60- 
4.3(a), and its efforts to meet the goals es- 
tablished for the geographical area where 
the contract resulting from this solicitation 
is to be performed. The hours of minority 
and female employment and training must 
be substantially uniform throughout the 
length of the contract, and in each trade, 
and the contractor shall make a good faith 
effort to employ minorities and women 
evenly on each of its projects. Tne transfer 
of minority or female emplcyees or trainees 
from Contractor to Contractor or frem proj- 
ect to project for the sole purpose of meet- 
ing the Contractor’s goals shall be a viola- 
tion of the contract, the Executive Order 
and the regulations in 41 CFR Part 60-4. 
Compliance with the goals will be measured 
against the total work hours performed. 

3. The Contractor shall provide written 
notification to the Director of the Office of 
Federal Contract Compliance Programs 
within 10 working days of award of any con- 
struction subcontract in excess of $10,000 at 
any tier for construction work under the 
contract resulting from this solicitation. 
The notification shall list the name, address 
and telephone number of the subcontractor; 
employer identification number; estimated 
dollar amount of the subcontract; estimated 
starting and compietion dates of the sub- 
contract; and the gecgraphical area in 
which the contract is to be performed. 

4. As used in this Notice, and in the con- 
tract resulting from this solicitation, the 
“covered area” is (insert description of the 
geographical areas where the contract is to 
be performed giving the state, county and 
city, if any). 


§ 60-4.3 Equal opportunity clauses. 


(a) The equal opportunity clause 
published at 41 CFR 60-1.4(a) of this 


49255 


chapter is required to be included in, 
and is part of, all nonexempt. Federal 
contracts and subcontracts, including 
construction contracts and subcon- 
tracts. The equal opportunity clause 
published at 41 CFR 60-1.4(b) is re- 
quired to be included in, and is a part 
of, all nonexempt federally assisted 
construction contracts and _ subcon- 
tracts. In addition to the clauses de- 
scribed above, all Federal contracting 
officers, all applicants and ali noncon- 
struction contractors, as applicable, 
shall include the specifications set 
forth in this section in all Federal and 
federally assisted construction con- 
tracts in excess of $10,000 to be per- 
formed in geographical areas designat- 
ed by the Director pursuant to § 60-4.6 
of this part and in construction sub- 
contracts in excess of $10,000 neces- 
sary in whole or in part to the per- 
formance of nonconstruction Federal 
contracts and subcontracts covered 
under the Executive order. 


STANDARD FEDERAL EQUAL EMPLOYMENT OpP- 
PORTUNITY CONSTRUCTION CONTRACT SPECI- 
FICATIONS (EXECUTIVE ORDER 11246) 


1. As used in these specifications: 

a. “Covered area” means the geographical - 
area described in the solicitation from 
which this contract resulted; 

b. “Director” means Director, Office of 
Federal Contract Compliance Programs, 
United States Department of Labor, or any 
person to whom the Director delegates au- 
thority; 

ce. “Employer identification number” 
means the Federal Social Security number 
used on the Employer’s Quarterly Federal 
Tax Return, U.S. Treasury Department 
Form 941. ; 

d. “Minority” includes: 

(i) Black (all persons having origins in any 
of the Black African racial groups not of 
Hispanic origin); 

(ii) Hispanic (all persons of Mexican, 
Puerto Rican, Cuban, Central or South 
American or other Spanish Culture or 
origin, regardless of race); 

(iii) Asian and Pacific Islander (all persons 
having origins in any of the original peoples 
of the Far East, Southeast Asia, the Indian 
Subcontinent, or the Pacific Islands); and 

(iv) American Indian or Alaskan Native 
(all persons having origins in any of the 
original peoples of North America and 
maintaining identifiable tribal affiliations 
through membership and participation or 
community identification). 

2. Whenever the Contractor, or any Sub- 
contractor at any tier, subcontracts a por- 
tion of the work involving any construction 
trade, it shall physically include in each 
subcontract in excess of $10,000 the provi- 
sions of these specifications and the Notice 
which contains the applicable goals for mi- 
nority and female participation and which 
is set forth in the solicitations from which 
this contract resulted. 

3. If the Contractor is participating (pur- 
suant to 41 CFR 60-4.5) in a Hometown 
Plan approved by the U.S. Department of 
Labor in the covered are either individually 
or through an association, its affirmative 
action obligations on all work in the Plan 
area (including goals and timetables) shall 
be in accordance with that Plan for those 
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trades which have unions participating in 
the Plan. Contractors must be able to dem- 
onstrate their participation in and compli- 
ance with the provisions of any such Home- 
town Plan. Each Contractor or Subcontrac- 
tor participating in an approved Plan is indi- 
vidually required to comply with its obliga- 
tions under the EEO clause, and to make a 
good faith effort to achieve each goal under 
the Plan in each trade in which it has em- 
ployees. The overall good faith performance 
by other Contractors or Subcontractors 
toward a goal in an approved Plan does not 
excuse any covered Contractor’s or Subcon- 
tractor’s failure to take good faith efforts to 
achieve the Plan goals and timetables. 

4. The Contractor shall implement the 
specific affirmative action standards pro- 
vided in paragraphs 7a through p of these 
specifications. The goals set forth in the so- 
licitation from which this contract resulted 
are expressed as percentages of the total 
hours of employment and training of minor- 
ity and female utilization the Contractor 
should reasonably be able to achieve in each 
contruction trade in which it has employees 
in the covered area. The Contractor is ex- 
pected to make substantially uniform pro- 
gress toward its goals in each craft during 
the period specified. 

5. Neither the provisions of any collective 
bargaining agreement, nor the failure by a 
union with whom the Contractor has a col- 
lective bargaining agreement, to refer either 
minorities or women shall excuse the Con- 
tractor’s obligations under these specifica- 
tions, Executive Order 11246, or the regula- 
tions promulgated pursuant thereto. 

6. In order for the nonworking training 
hours of apprentices and trainees to be 
counted in meeting the goals, such appren- 
tices and trainees must be employed by the 
Contractor during the training period, and 
the Contractor must have made a commit- 
ment to employ the apprentices and train- 
ees at the completion of their training, sub- 
ject to the availability of employment op- 
portunities. Trainees must be trained pursu- 
ant to training programs approved by the 
U.S. Department of Labor. 

7. The Contractor shall take specific af- 
firmative actions to ensure equal employ- 
ment opportunity. The evaluation of the 
Contractor's compliance with these specifi- 
cations shall be based upon its effert to 
achieve maximum results from its actions. 
The Contractor shall document these ef- 
forts fully, and shall implement affirmative 
action steps at least as extensive as the fol- 
lowing: ; 

a. Ensure and maintain a working environ- 
ment free of harassment, intimidation, and 
coercion at all sites, and in all facilities at 
which the Contractor’s employees are as- 
signed to work. The Contractor, where pos- 
sible, will assign two or more women to each 
construction project. The Contractor shall 
specifically ensure that all foremen, super- 
intendents, and other on-site supervisory 
personnel are aware of and carry out the 
Contractor’s obligation to maintain such a 
working environment, with specific atten- 
tion to minority or female individuals work- 
ing at such sites or in such facilities. 

b. Establish and maintain a current list of 
minority and female recruitment sources, 
provide written notification to minority and 
female recruitment sources and to commu- 
nity organizations when the Contractor or 
its unions have employment opportunities 
available, and maintain a record of the orga- 
nizations’ responses. 
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c. Maintain a current file of the names, 
addresses and telephone numbers of each 
minority and female off-the-street applicant 
and minority or female referral from a 
union, a recruitment source or community 
organization and of what action was taken 
with respect to each such individual. If such 
individual was sent to the union hiring hall 
for referral and was not referred back to the 
Contractor by the union or, if referred, not 
employed by the Contractor, this shall be 
documented in the file with the reason 
therefor, along with whatever additional ac- 
tions the Contractor may have taken. 

d. Provide immediate written notification 
to the Director when the union or unions 
with which the Contractor has a collective 
bargaining agreement has not referred to 
the Contractor a minority person or woman 
sent by the Contractor, or when the Con- 
tractor has other information that the 
union referral process*‘has impeded the Con- 
tractor’s efforts to meet its obligations. 

e. Develop on-the-job training opportuni- 
ties and/or participate in training programs 
for the area which expressly include minor- 
ities and women, including upgrading pro- 
grams and apprenticeship and trainee pro- 
grams relevant to the Contractor’s employ- 
ment needs, especially those programs 
funded or approved by the Department of 
Labor. The Contractor shall provide notice 
of these programs to the sources compiled 
under 7b above. 

f. Disseminate the Contractor’s EEO 
policy by providing notice of the policy to 
unions and training programs and request- 
ing their cooperation in assisting the Con- 
tractor in meeting its EEO obligations; by 
including it in any policy manual and collec- 
tive bargaining agreement; by publicizing it 
in the company newpaper, annual report, 
etc.; by specific review of the policy with all 
management personnel and with all minor- 
ity and female employees at least once a 
year; and by posting the company EEO 
policy on bulletin boards accessible to all 
employees at each location where construc- 
tion work is performed. 

g. Review, at least annually, the compa- 
ny’s EEO policy and affirmative action obli- 
gations under these specifications with all 
employees having any responsibility for 
hiring, assignment, layoff, termination or 
other employment decisions including spe- 
cific review of these items with onsite super- 
visory personnel such as Superintendents, 
General Foremen, etc., prior to the initi- 
ation of construction work at any job site. A 
written record shall be made and main- 
tained identifying the time and place of 
these meetings, persons attending, subject 
matter discussed, and disposition of the sub- 
ject matter. 

h. Disseminate the Contractor’s EEO 
policy externally by including it in any ad- 
vertising in the news media, specifically in- 
cluding minority and female news media, 
and providing written notification to and 
discussing the Contractor’s EEO policy with 
other Contractors and Subcontractors with 
whom the Contractor does or anticipates 
doing business. 

i. Direct its recruitment efforts, both oral 
and written, to minority, female and com- 
munity organizations, to schools with mi- 
nority and female students and to minority 
and female recruitment and training organi- 
zations serving the Contractor's recruitment 
area and employment needs. Not later than 
one month prior to the date for the accept- 
ance of applications for apprenticeship or 


other training by any recruitment source, 
the Contractor shall send written notifica- 
tion to organizations such as the above, de- 
scribing the openings, screening procedures, 
and tests to be used in the selection process. 

j. Encourage present minority and female 
employees to recruit other minority persons 
and women and, where reasonable, provide 
after school, summer and vacation employ- 
ment to minority and female youth both on 
the site and in other areas of a Contractor’s 
work force. 

k. Validate all tests and other selection re- 
quirements where there is an obligation to 
do so under 41 CFR Part 60-3. 

1. Conduct, at least annually, an inventory 
and evaluation at least of all minority and 
female personnel for promotional opportu- 
nities and encourage these employees to 
seek or to prepare for, through appropriate 
training, etc., such opportunities. 

m. Ensure that seniority practices, job 
classifications, work assignments and other 
personnel practices, do not have a discrimi- 
natory effect by continually monitoring all 
personnel and employment related activities 
to ensure that the EEO policy and the Con- 
tractor’s obligations under these specifica- 
tions are being carried out. 

n. Ensure that all facilities and company 
activities are nonsegregated except that sep- 
arate or single-user toilet and necessary 
changing facilities shall be provided to 
assure privacy between the sexes. 

o. Document and maintain a record of all 
solicitations of offers for subcontracts from 
minority and female construction contrac- 
tors and suppliers, including circulation of 
solicitations to minority and female contrac- 
tor associations and other business associ- 
ations. 

p. Conduct a review, at least annually, of 
all supervisors’ adherence to and perform- 
ance under the Contractor’s EEO policies 
and affirmative action obligations. 

8. Contractors are encouraged to partici- 
pate in voluntary associations which assist 
in fulfilling one or more of their affirmative 
action obligations (7a through p). The ef- 
forts of a contractor association, joint con- 
tractor-union, contractor-community, or 
other similar group of which the contractor 
is a member and participant, may be assert- 
ed as fulfilling any one or more of its obliga- 
tions under 7a through p of these Specifica- 
tions provided that the contractor actively 
participates in the group, makes every 
effort to assure that the group has a posi- 
tive impact on the employment of minor- 
ities and women in the industry, ensures 
that the concrete benefits of the program 
are reflected in the Contractor’s minority 
and female workforce participation, makes a 
good faith effort to meet its individual goals 
and timetables, and can provide access to 
documentation which demonstrates the ef- 
fectiveness of actions taken on behalf of the 
Contractor. The obligation to comply, how- 
ever, is the Contractor’s and failure of such 
a group to fulfill an obligation shall not be a 
defense for the Contractor’s noncompliance. 

9. A single goal for minorities and a sepa- 
rate single goal for women have been estab- 
lished. The Contractor, however, is required 
to provide equal employment opportunity 
and to take affirmative action for all minor- 
ity groups, both male and female, and all 
women, both minority and non-minority. 
Consequently, the Contractor may be in vio- 
lation of the Executive Order if a particular 
group is employed in a substantially dispa- 
rate manner (for example, even though the 
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Contractor has achieved its goals for women 
generally, the Contractor may be in viola- 
tion of the Executive Order if a specific mi- 
nority group of women is underutilized). 

10. The Contractor shall not use the goals 
and timetables or affirmative action stand- 
ards to discriminate against any person be- 
cause of race, color, religion, sex, or national 
origin. 

11. The Contractor shall not enter into 
any Subcontract with any person or firm de- 
barred from Government contracts pursu- 
ant to Executive Order 11246. 

12. The Contractor shall carry out such 
sanctions and penalties for violation of 
these specifications and of the Equal Oppor- 
tunity Clause, including suspension, termi- 
nation and cancellation of existing subcon- 
tracts as may be imposed or ordered pursu- 
ant to Executive Order 11246, as amended, 
and its implementing regulations, by the 
Office of Federal Contract Compliance Pro- 
grams. Any Contractor who fails to carry 
out such sanctions and penalties shall be in 
violation of these specifications and Execu- 
tive Order 11246, as amended. 

13. The Contractor, in fulfilling its obliga- 
tions under these specifications, shall imple- 
ment specific affirmative action steps, at 
least as extensive as those standards pre- 
scribed in paragraph 7 of these specifica- 
tions, so as to achieve maximum results 
from its efforts to ensure equal employment 
opportunity. If the Contractor fails to 
comply with the requirements of the Execu- 
tive Order, the implementing regulations, or 
these specifications, the Director shall pro- 
ceed in accordance with 41 CFR 60-4.8. 

14. The Contractor shall designate a re- 
sponsible official to monitor all employment 
related activity to ensure that the company 
EEO policy is being carried out, to submit 
reports relating to the provisions hereof as 
may be required by the Government and to 
keep records. Records shall at least include 
for each employee the name, address, tele- 
phone numbers, construction trade, union 
affiliation if any, employee identification 
number when assigned, social security 
number, race, sex, status (e.g., mechanic, ap- 
prentice trainee, helper, or laborer), dates of 
changes in status, hours worked per week in 
the indicated trade, rate of pay, and loca- 
tions at which the work was performed. 
Records shall be maintained in an easily un- 
derstandable and retrievable form; however, 
to the degree that existing records satisfy 
this requirement, contractors shall not be 
required to maintain separate records. 

15. Nothing herein provided shall be con- 
strued as a limitation upon the application 
of other laws which establish different 
standards of compliance or upon the appli- 
cation of requirements for the hiring of 
local or other area residents (e.g., those 
under the Public Works Employment Act of 
1977 and the Community Development 
Block Grant Program). 


(b) The notice set forth in 41 CFR 
60-4.2 and the specifications set forth 
in 41 CFR 60-4.3 replace the New 
Form for Federal Equal Employment 
Opportunity Bid Conditions for Feder- 
al and Federally Assisted Construction 
published at 41 FR 32482 and com- 
monly known as the Model Federal 
EEO Bid Conditions, and the New 
Form shall not be used after the regu- 
lations in 41 CFR Part 60-4 become ef- 
fective. 


a 
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§60-4.4 Affirmative action requirements. 


(a) To implement the affirmative 
action requirements of Executive 
Order 11246 in the construction indus- 
try, the Office of Federal Contract 
Compliance Programs previously has 
approved affirmative action programs 
commonly referred to as “Hometown 
Plans,” has promulgated affirmative 
action plans referred to as “Imposed 
Plans” and has approved “Special Bid 
Conditions” for high impact projects 
constructed in areas not covered by a 
Hometown or an Imposed Plan. All so- 
licitations for construction contracts 
made after the effective date of the 
regulations in this part shall include 
the notice specified in § 60-4.2 of this 
part and the specifications in § 60-4.3 
of this part in lieu of the Hometown 
and Imposed Plans including the 
Philadelphia Plan and Special Bid 
Conditions. Until the Director has 
issued an order pursuant to § 60-4.6 of 
this part establishing goals and time- 
tables for minorities in the appropri- 
ate geographical areas or for a project 
covered by Special Bid Conditions, the 
goals and timetables for minorities to 
be inserted in the Notice required by 
41 CFR 60-4.2 shall be the goals and 
timetables contained in the Hometown 
Plan, Imposed Plan or Special Bid 
Conditions presently covering the re- 
spective geographical area or project 
involved. 

(b) Signatories to a Hometown Plan 
(including heavy highway affirmative 
action plans) shall have 45 days from 
the effective date of the regulations in 
this part to submit under such a Plan 
(for the director’s approval) goals and 
timetables for women and to include 
female representation on the Home- 
town Plan Administrative Committee. 
Such goals for female representation 
shall be at least as high as the goals 
established for female representation 
in the notice issued pursuant to 41 
CFR 60-4.6. Failure of the signatories, 
within the 45-day period, to include 
female representation and to submit 
goals for women or a new plan, as ap- 
propriate, shall result in an automatic 
termination of the Office of Federal 
Contract Compliance Program’s ap- 
proval of the Hometown Plan. At any 
time the Office of Federal Contract 
Compliance Programs terminates or 
withdraws its approval of a Hometown 
Plan, or when the plan expires and an- 
other plan is not approved, the con- 
tractors signatory to the plan shall be 
covered automatically by the specifica- 
tions set forth in § 60-4.3 of this part 
and by the goals and timetables estab- 
lished for that geographical area pur- 
suant to § 60-4.6 of this part. 


§ 60-4.5 Hometown plans. 


(a) A contractor participating, either 
individually or through an association, 
in an approved Hometown Plan (in- 
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cluding heavy highway affirmative 
action plans) shall comply with its af- 
firmative action obligations under Ex- 
ecutive Order 11246 by complying with 
its obligations under the plan: Pro- 
vided, That each contractor or subcon- 
tractor participating in an approved 
plan is individually required to comply 
with the equal opportunity clause set 
forth in 41 CFR 60-1.4; to make a good 
faith effort to achieve the goals for 
each trade participating in the plan in 
which it has employees; and that the 
overall good performance by other 
contractors or subcontractors toward a 
goal in an approved plan does not 
excuse any covered contractor’s or 
subcontractor’s failure to take good 
faith efforts to achieve the plan’s 
goals and timetables. If a contractor is 
not participating in an approved Ho- 
metown Plan it shall comply with the 
specifications set forth in §60-4.3 of 
this part and with the goals and time- 
tables for the appropriate area as 
listed in the notice required by 41 CFR 
60-4.2 with regard to that trade. For 
the purposes of this part 60-4, a con- 
tractor is not participating in a Home- 
town Plan for a particular trade if it: 

(1) Ceases to be signatory to a Ho- 
metown Plan covering that trade; 

(2) Is signatory to a Hometown Plan 
for that trade but is not party to a col- 
lective bargaining agreement for that 
trade; 

(3) Is signatory to a Hometown Plan 
for that trade but is party to a collec- 
tive bargaining agreement with labor 
organizations which are not or cease 
to be signatories to the same Home- 
town Plan for that trade; 

(4) Is signatory to a Hometown Plan 
for that trade but is party to a collec- 
tive bargaining agreement with a labor 
organization for that trade but the 
two have not jointly executed a specif- 
ic commitment to minority and female 
goals and timetables and incorporated 
the commitment in the Hometown 
Plan for that trade; 

(5) is participating in a Hometown 
Plan for that trade which is no longer 
acceptable to the Office of Federal 
Contract Compliance Programs; 

(6) Is signatory to a Hometown Plan 
for that trade but is party to a collec- 
tive bargaining agreement with labor a 
organization for that trade and the 
labor organization and the contractor 
have failed to make a good faith effort 
to comply with their obligations under 
the Hometown Plan for that trade. 

(b) Contractors participating in Ho- 
metown Plans must be able to demon- 
strate their participation and docu- 
ment their compliance with the provi- 
sion of the Hometown Plan. 


§ 60-4.6 Goals and timetables. 


The director, from time to time, 
shall issue goals and timetables for mi- 
nority and female utilization which 
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shall be based on appropriate work- 
force, demographic or other relevant 
data and which shall cover construc- 
tion projects, or construction contracts 
performed in specific geographical 
areas. The goals shall be applicable to 
each construction trade in a covered 
contractor’s or subcontractor’s entire 
workforce which is working in the 
area covered by the goals and timeta- 
bles, shall be published as notices in 
the FEDERAL REGISTER, and shall be in- 
serted by the contracting officers and 
applicants, as applicable, in the notice 
required by 41 CFR 60-4.2. 


§ 60-4.7 Effect on other regulations. 


The regulations in this part are in 
addition to the regulations contained 
in this chapter which apply to con- 
struction contractors and subcontrac- 
tors generally. See particularly, 41 
CFR 60-1.4 (a), (b), (c), (da), and (e); 
60-1.5; 60-1.7; 60-1.8; 60-1.26; 60-1.29; 
60-1.30; 60-1.32; 60-1.41; 60-1.42; 60- 
1.43; and 41 CFR part 60-3; part 60-20; 
part 60-30; part 60-40; and part 60-50. 


§ 60-4.8 Show cause notice. 


If an investigation or compliance 
review reveals that a construction con- 
tractor or subcontractor has violated 
the Executive order, any contract 
clause, specifications or the regula- 
tions in this chapter and if administra- 
tive enforcement is contemplated, the 
director shall issue to the contractor 
or subcontractor a notice to show 
cause which shall contain the items 
specified in (i)-(iv) of 41 CFR 60- 
2.2(c)(1). If the contractor does not 
show good cause within 30 days, or in 
the alternative, fails to enter an ac- 
ceptable conciliation agreement which 
includes where appropriate, make up 
goals and timetables, back pay, and se- 
niority relief for affected class mem- 
bers, the OF'CCP shall follow the pro- 
cedure in 41 CFR 60-1.26(b): Provided, 
That where a conciliation agreement 
has been violated, no show cause 
notice is required prior to the initi- 
ation of enforcement proceeings. 


§ 60-4.9 Incorporation by operation of the 
order. 


By operation of the order, the equal 
opportunity clause contained in §60- 
1.4, the Notice of Requirement for Af- 
firmative Action to Ensure Equal Em- 
ployment Opportunity (Executive 
Order 11246) contained in § 60-4.2, and 
the Standard Federal Equal Employ- 
ment Opportunity Construction Con- 
tract Specifications (Executive Order 
11246) contained in § 60-4.3 shall be 
deemed to be a part of every solicita- 
tion or of every contract and subcon- 
tract, as appropriate, required by the 
order and the regulations in this chap- 
ter to include such clauses whether or 
not they are physically incorporated 
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in such solicitation or contract and 
whether or not the contract is written. 


PART 60—20 SEX DISCRIMINATION 
GUIDELINES 


Sec. 

60-20.1 
60-20.2 
60-20.3 
60-20.4 


Title and purpose. 
Recruitment and advertisement. 
Job policies and practices. 
Seniority system. 
60-20.5 Discriminatory wages. 
60-20.6 Affirmative actions. 

AutHority. Sec. 201, E.O. 11246, 30 FR 
12319, and E.O. 11375, 32 FR 14303, as 
amended by E.O. 12086. 


§ 60-29.1 Title and purpose. 


The purpose of the provisions in this 
part is to set forth the interpretations 
and guidelines of the Office of Federal 
Contract Compliance Programs re- 
garding the implementation of Execu- 
tive Order 11246, as amended for the 
promotion and insuring of equal op- 
portunities for all persons employed or 
seeking employment with Government 
contractors and subcontractors or with 
contractors and subcontractors per- 
forming under federally assisted con- 
struction contracts, without regard to 
sex. Experience has indicated that spe- 
cial problems related to the implemen- 
tation of the Executive Order require 
a definitive treatment beyond the 
terms of the order itself. These inter- 
pretations are to be read in connection 
with existing regulations, set forth in 
Part 60-1 of this chapter. 


§ 60-20.2 Recruitment and advertisement. 


(a) Employers engaged in recruiting 
activity must recruit employees of 
both sexes for all jobs unless sex is a 
bona fide occupation qualification. 

(b) Advertisement in newspapers and 
other media for employment must not 
express a sex preference unless sex is a 
bona fide occupational qualification 
for the job. The placement of an ad- 
vertisement in columns headed “Male’”’ 
or “Female” will be considered an ex- 
pression of a preference, limitation, 
specification, or discrimination based 
on sex. 


§ 60-20.3 Job policies and practices. 


(a) Written personnel policies relat- 
ing to this subject area must expressly 
indicate that there shall be no discrim- 
ination against employees on account 
of sex. If the employer deals with a 
bargaining representative for his em- 
ployees and there is a written agree- 
ment on conditions of employment, 
such agreement shall not be inconsist- 
ent with these guidelines. 

(b) Employees of both sexes shall 
have an equal opportunity to any 
available job that he or she is quali- 
fied to perform, unless sex is a bona 
fide occupational qualification. 


Norte: In most Government contract work 
there are only limited instances where valid 


reasons can be expected to exist which 
wguld justify the exclusion of all men or all 
women from any given job. 


(c) The employer must not make any 
distinction based upon sex in employ- 
ment opportunities, wages, hours, or 
other conditions of employment. In 
the area of employer contributions for 
insurance, pensions, welfare programs 
and other similar “fringe benefits” the 
employer will not be considered to 
have violated these guidelines if his 
contributions are the same for men 
and women or if the resulting benefits 
are equal. 

(d) Any distinction between married 
and unmarried persons of one sex that 
is not made between married and un- 
married persons of the opposite sex 
will be considered to be a distinction 
made on the basis of sex. Similarly, an 
employer must not deny employment 
to women with young children unless 
it has the same exclusionary policies 
for men; or terminate an employee of 
one sex in a particular job classifica- 
tion upon reaching a certain age 
unless the same rule is applicable to 
members of the opposite sex. 

(e) The employer’s policies and prac- 
tices must assure appropriate physical 
facilities to both sexes. The employer 
may not refuse to hire men or women, 
or deny men or women a particular job 
because there are no restroom or asso- 
ciated facilities, unless the employer is 
able to show that the construction of 
the facilities would be unreasonable 
for such reasons as excessive expense 
or lack of space. 

(f)(1) An employer must not deny a 
female employee the right to any job 
that she is qualified to perform in reli- 
ance upon a State “protective” law. 
For example, such laws include those 
which prohibit women from perform- 
ing in certain types of occupations 
(e.g., a bartender or a core-maker); 
from working at jobs requiring more 
than a certain number of hours; and 
from working at jobs that require lift- 
ing or carrying more than designated 
weights. 

(2) Such legislation was intended to 
be beneficial, but, instead, has been 
found to result in restricting employ- 
ment opportunities for men and/or 
women. Accordingly, it cannot be used 
as a basis for denying employment or 
for establishing sex as a bona fide oc- 
cupational qualification for the job. 

(g)(1) Women shall not be penalized 
in their conditions of employment be- 
cause they require time away from 
work on account of childbearing. 
When, under the employer’s leave 
policy the female employee would 
qualify for leave, then childbearing 
must be considered by the employer to 
be a justification for leave of absence 
for female employees for a reasonable 
period of time. For example, if the 
female employee meets the equally ap- 
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plied minimum length of service re- 
quirements for leave time, she must be 
granted a reasonable leave on account 
of childbearing. The conditions appli- 
cable to her leave (other than the 
length thereof) and to her return to 
employment, shall be in accordance 
with the employer’s leave policy. 

(2) If the employer has no leave 
policy, childbearing must be consid- 
ered by the employer to be a justifica- 
tion for a leave of absence for a female 
employee for a reasonable period of 
time. Following childbirth, and upon 
signifying her intent to return within 
a reasonable time, such female em- 
ployee shall be reinstated to her origi- 
nal job or to a position of like status 
and pay, without loss of service cred- 
its. 

(h) The employer must not specify 
any differences for male and female 
employees on the basis of sex in either 
mandatory or optional retirement age. 

(i) Nothing in these guidelines shall 
be interpreted to mean that differ- 
ences in capabilities for job assign- 
ments do not exist among individuals 
and that such distinctions may not be 
recognized by the employer in making 
specific assignments. The purpose of 
these guidelines is to insure that such 
distinctions are not based upon sex. 


§ 60-20.4 Seniority system. 


Where they exist, seniority lines and 
lists must not be based solely upon 
sex. Where such a separation has ex- 
isted, the employer must eliminate 
this distinction. 


§ 60-20.5 Discriminatory wages. 


(a) The employer’s wages schedules 
must not be related to or based on the 
sex of the employees. 


Norte. The more obvious cases of discrimi- 
nation exist where employees of different 
sexes are paid different wages on jobs which 
require substantially equal skill, effort and 
responsibility and are performed under sim- 
ilar working conditions. 


(b) The employer may not discrimin- 
atorily restrict one sex to certain job 
classifications. In such a situation, the 
employer must take steps to make jobs 
available to all qualified employees in 
all classifications without regard to 
sex. (Example: An electrical manufac- 
turing company may have a produc- 
tion division with three functional 
units: One (assembly) all female; an- 
other (wiring), all male; and a third 
(circuit boards), also all male. The 
highest wage attainable in the assem- 
bly unit is considerably less than that 
in the circuit board and wiring units. 
In such a case the employer must take 
steps to provide qualified female em- 
ployees opportunity for placement in 
job openings in the other two units.) 

(c) To avoid overlapping and con- 
flicting administration the Director 
will consult with the Administrator of 
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the Wage and Hour Administration 
before issuing an opinion on any 
matter covered by both the Equal Pay 
Act and Executive Order 11246, as 
amended. 


§ 60-20.6 Affirmative action. 


(a) The employer shall take affirma- 
tive action to recruit women to apply 
for those jobs where they have been 
previously excluded. 


Note. This can be done by various meth- 
ods. Examples include: (1) Including in itin- 
eraries of recruiting trips women’s colleges 
where graduates with skills desired by the 
employer can be found, and female students 
of coeducational institutions and (2) design- 
ing advertisements to indicate that women 
will be considered equally with men for jobs. 


(b) Women have not been typically 
found in significant numbers in man- 
agement. In many companies manage- 
ment trainee programs are one of the 
ladders to management positions. Tra- 
ditionally, few, if any, women have 
been admitted into these programs. An 
important element of affirmative 
action shall be a commitment to in- 
clude women candidates in such pro- 
grams. 

(c) Distinctions based on sex may 
not be made in other training pro- 
grams. Both sexes should have equal 
access to all training programs and af- 
firmative action programs should re- 
quire a demonstration by the employ- 
er that such access has been provided. 


PART 60-30—RULES OF PRACTICE 
FOR ADMINISTRATIVE PROCEED- 
INGS TO ENFORCE EQUAL OPPOR- 
TUNITY UNDER EXECUTIVE ORDER 
11246 


GENERAL PROVISIONS 


Sec. 
60-30.1 
60-30.2 


Applicability of rules. 

Waiver, modification. 

60-30.3 Computation of time. 

60-30.4 Form, filing, service of pleadings 
and papers. 


PREHEARING PROCEDURES 


60-30.5 
60-30.6 
60-30.7 


Administrative complaint. 

Answer. 

Notice of prehearing conference. 

60-30.8 Motions; disposition of motions. 

60-30.9 Interrogatories, and admissions as 
to facts and documents. 

60-30.10 Production of documents and 
things and entry upon land for inspec- 
tion and other purposes. 3 

60-30.11 Depositions upon oral examina- 
tion. 

60-30.12 Prehearing conferences. 

60-30.13 Consent findings and order. 


HEARINGS AND RELATED MATTERS 


60-30.14 Designation of Administrative 
Law Judges. 

60-30.15 Authority and responsibilities of 
Administrative Law Judges. 

60-30.16 Appearances. 

60-30.17 Appearance of witnesses. 
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60-30.18 Evidence; testimony. 
60-30.19 Objections; exceptions; offer of 
proof. 
60-30.20 
60-30.21 
60-30.22 
60-30.23 
60-30.24 
sons. 


Ex Parte communications. 

Oral argument. 

Official transcript. 

Summary judgment. 

Participation by interested per- 


Post HEARING PROCEDURES 

60-30.25 Proposed findings of fact and con- 
clusions of law. 

60-30.26 Record for recommended decision. 

60-30.27 Recommended decision. 

60-30.28 Exceptions to recommended deci- 
sions. 

60-30.29 Record. 

60-30.30 Final Administrative Order. 


AvuTHORITY: Secs. 201, 205, 208, 209, 301, 
302(b) and 303(a) of the Executive Order 
11246, as amended, 30 FR 12319; 32 FR 
14303; § 60-1.26 of Part 60-1 of this chapter 
(41 CFR Part 60-1), as amended by E.O. 
12086. 


GENERAL PROVISIONS 


§ 60-30.1 Applicability of rules. 


This part provides the rules of prac- 
tice for all administrative proceedings, 
instituted by the OFCCP including 
but not limited to proceedings institut- 
ed against construction contractors or 
subcontractors, which relate to the en- 
forcement of equal opportunity under 
Executive Order 11246, as amended. In 
the absence of a specific provision, 
procedures shall be in accordance with 
the Federal Rules of Civil Procedure. 


§ 60-30.2 Waiver modification. 


Upon notice to all parties, the Ad- 
ministrative Law Judge may, with re- 
spect to matters pending before him 
modify or waive any rule herein upon 
a determination that no party will be 
prejudiced and that the ends of justice 
will be served thereby. 


§ 60-30.3 Computation of time. 


In computing any period of time 
under these rules or in an order issued 
hereunder, the time begins with the 
day following the act, event, or de- 
fault, and includes the last day of the 
period, unless it is a Saturday, Sunday, 
or legal holiday observed by the Fed- 
eral Government in which event it in- 
cludes the next business day. 


§ 60-30.4 Form, filing, service of pleadings 
and papers. 

(a) Form. The original of all plead- 
ings and papers in a proceeding con- 
ducted under the regulations in this 
part shall be filed with the Adminstra- 
tive Law Judge assigned to the case or 
with the Chief Administrative Law 
Judge if the case has not been as- 
signed. Every pleading and paper filed 
in the proceeding shall contain a cap- 
tion setting forth the name of the 
agency instituting the proceeding, the 
title of the action, the case file 
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number assigned by the Administra- 
tive Law Judge, and a designation of 
the pleading or paper (e.g., complaint, 
motion to dismiss, etc.). The pleading 
or papers shall be signed and shall 
contain the address and telephone 
number of the person representing the 
party or the person on whose behalf 
the pleading or paper was filed. Uniess 
otherwise ordered for good cause by 
the Administrative Law Judge regard- 
ing specific papers and pleadings in a 
specific case, all such papers and 
pleadings are public documents. 

(b) Service. Service upon any party 
shall be made by the party filing the 
pleading or document by delivering a 
copy or mailing a copy to the party’s 
last known address. When a party is 
represented by an attorney, the serv- 
ice shall by upon the attorney. 

(c) Proof of service. A certificate of 
the person serving the pleading or 
other document by personal delivery 
or by mailing, setting forth the 
‘ manner of services shall be proof of 
* the service. 


PREHEARING PROCEDURES 


§ 60-30.5 Administrative complaint. 


(a) Issuance. The Solicitor of Labor, 
upon referral from the Office of Fed- 
eral Contract Compliance Programs, 
shall institute enforcement proceed- 
ings by issuing a complaint and caus- 
ing the complaint to be served upon 
the contractor which shall be desig- 
nated in the complaint as the defend- 
ant. The Department of Labor, 
OFCCP, shall be designated as the 


_ plaintiff. 


(b) Contents. The complaint shail 
contain a concise jurisdictional state- 
ment, and a clear and concise state- 
ment sufficient to put the defendant 
on notice of the acts or practices it is 
alleged to have committed in violation 
of the Order, the regulations, or its 
contractual obligations. The complaint 
shall also contain a prayer regarding 
the relief being sought, a statement of 
whatever sanctions the Government 
will seek to impose and the name and 
address of the attorney who will repre- 
sent the Government. 

(c) Amendment. The complaint may 
be amended once as a matter of course 
before an answer is filed, and the de- 
fendant may amend its answer once as 
a matter of course not later than 10 
days after the filing of the original 
answer. Other amendments of the 
complaint or of the answer to the com- 
plaint shall be made only by leave of 
the Administrative Law Judge or by 
written consent of the adverse party; 
and leave shall be freely given where 
justice so requires. An amended com- 
plaint shall be answered within 14 
days of its service, or within the time 
for filing an answer to the original 
complaint, whichever period is longer. 
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An amended answer shall be respond- 
ed to within 14 days of its service. 


§ 60-30.6 Answer. 


(a) Filing and service. Within 20 
days after the service of the com- 
plaint, the defendant shall file an 
answer with the Chief Administrative 
Law Judge if the case has not been as- 
signed to an Administrative Law 
Judge. The answer shall be signed by 
the defendant or its attorney, and 
served on the Government in accord- 
ance with § 60-30.4(b). 

(b) Contents; failure to file. The 
answer shall (1) contain a statement of 
the facts which constitute the grounds 
of defense, and shall _ specifically 
admit, explain, or deny, each of the al- 
legations of the complaint unless the 
defendant is without knowledge, in 
which case the answer shall so state; 
or (2) state that the defendant admits 
all the allegations of the complaint. 
The answer may contain a waiver of 
hearing; and if not, a separate para- 
graph in the answer shall request a 
hearing. The answer shall contain the 
name and address of the defendant, or 
of the attorney representing the de- 
fendant. Failure to file an answer or to 
plead specifically to any allegation of 
the complaint shall constitute an ad- 
mission of such allegation. 

(c) Procedure, upon admission of 
facts. The admission, in the answer or 
by failure to file an answer, of all the 
material allegations of fact contained 
in the complaint shall constitute a 
waiver of hearing. Upon such admis- 
sion, the Administrative Law Judge, 
without further hearing, may prepare 
his decision in which he shall adopt as 
his proposed findings of fact the mate- 
rial facts alleged in the complaint. The 
parties shall be given an opportunity 
to file exceptions to his decision and to 
file briefs in support of the exceptions. 


§ 60-30.7 Notice of prehearing conference. 


The Administrative Law Judge shall 
respond to defendant’s request for a 
hearing within 15 days and shall serve 
a notice of prehearing conference on 
the parties. The notice shall contain 
the time and place of the conference. 


§ 60-30.8 Motions; disposition of motions. 


(a) Motions. Motions shali state the 
relief sought, the authority relied 
upon and the facts alleged, and shall 
be filed with the Administrative Law 
Judge. If made before or after the 
hearing itself, the motions shall be in 
writing. If made at the hearing, mo- 
tions may be stated orally; but the Ad- 
ministrative Law Judge may require 
that they be reduced to writing and 
filed and served on all parties in the 
same manner as a formal motion. 
Unless otherwise ordered by the Ad- 
ministrative Law Judge, written mo- 
tions shall be accompanied by a sup- 


porting memorandum. Within 10 days 
after a written motion is served, or 
such other time period as may be 
fixed, any party may file a response to 
a motion. 

(b) Disposition of motions. The Ad- 
ministrative Law Judge may not grant 
a written motion prior to expiration of 
the time for filing responses thereto, 
except upon consent of the parties or 
following a hearing, but may overrule 
or deny such motion without awaiting 
response: Provided, That prehearing 
conferences, hearings, and decisions 
need not be delayed pending disposi- 
tion of motions. 


§ 60-20.9 Interrogatories, and admissions 
as to facts and documents. 


(a) Interrogatories. Not later than 25 
days prior to the date of the hearing, 
except for good cause shown, or not 
later than 14 days prior to such earlier 
date as the Administrative Law Judge 
may order, any party may serve upon 
an opposing party written interroga- 
tories. Each interrogatory shall be an- 
swered separately and fully in writing 
under oath, unless objected to. An- 
swers are to be signed by the person 
making them and objections by the at- 
torney or by whoever is representing 
the party. Answers and objections 
shall be filed and served within 25 
days of service of the interrogatory. 

(b) Admissions. Not later than 14 
days prior to the date of the hearing, 
except for good cause shown, or not 
later than 14 days prior to such earlier 
date as the Administrative Law Judge 
may order, any party may serve upon 
an opposing party a written request 
for the admission of the genuineness 
and authenticity of any relevant docu- 
ments described in and exhibited with 
the request, or for the admission of 
the truth of any relevant matters of 
fact stated in the request. Each of the 
matters as to which an admission is re- 
quested shall be deemed admitted, 
unless within 25 days after service, the 
party to whom the request is directed 
serves upon the requesting party a 
sworn statement either (1) denying 
specifically the matter as to which an 
admission is requested, or (2) setting 
forth in detail the reasons why he 
cannot truthfully either admit or deny 
such matters. 

(c) Objections or failures to respond. 
The party submitting the interroga- 
tory or request may move for an order 
with respect to any objection or other 
failure to respond. 


§ 60-30.10 Production of documents and 
things and entry upon land for inspec- 
tion and other purposes. 


(a) After commencement of the 
action, any party may serve on any 
other party a request to produce and/ 
or permit the party, or someone acting 
on his behalf, to inspect and copy any 
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unprivileged documents, phonore- 
cords, and other compilations, includ- 
ing computer tapes and printouts 
which contain or may lead to relevant 
information and which are in the pos- 
session, custody, or control of the 
party upon whom the request is 
served. If necessary, translation of 
data compilations shall be done by the 
party furnishing the information. 

(b) After commencement of the 
action, any party may serve on any 
other party a request to permit entry 
upon designated property which may 
be relevant to the issues in the pro- 
ceeding and, which is in the possession 
or control of the party upon whom the 
request is served for the purpose of in- 
spection, measuring, surveying or pho- 
tographing, testing, or sampling the 
property or any designated object or 
area. 

(c) Each request shall set forth with 
reasonable particularity the items to 
be inspected and shall specify a rea- 
sonable time and place for making the 
inspection and performing the related 
acts. 

(d) The party upon whom the re- 
quest is served shall respond within 25 
days after the service of the request. 
The response shall state, with respect 
to each item, that inspection and re- 
lated activities will be permitted as re- 
quested, unless there are objections, in 
which case the reasons for each objec- 
tion shall be stated. The party submit- 
ting the request may move for an 
order with respect to any objection or 
to other failure to respond. 


§ 60-30.11 Depositions upon oral examina- 
tion. 


(a) Depositions; notice of examina- 
tion. After commencement of the 
action, any party may take the testi- 
mony of any person, including a party, 
having personal or expert knowledge 
of the matters in issue, by deposition 
upon oral examination. A party desir- 
ing to take a deposition shall give rea- 
sonable notice in writing to every 
other party to the proceeding, and 
may use an administrative subpoena. 
The notice shall state the time and 
place for taking the deposition and the 
name and address of each person to be 
examined, if known, and, if the name 
is not known, a general description 
sufficient to identify him or the par- 
ticular class or group to which he be- 
longs. The notice shall also set forth 
the categories of documents the wit- 
ness is to bring with him to the deposi- 
tion, if any. A copy of the notice shall 
be furnished to the person to be exam- 
ined unless his name is unknown. 

(b) Production of witnesses; obliga- 
tion of parties; objections. It shall be 
the obligation of each party to pro- 
duce for examination any person, 
along with such documents as may be 
requested, at the time and place, and 
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on the date, set forth in the notice, if 
that party has control over such 
person. Each party shall be deemed to 
have control over its officers, agents, 
employees, and members. Unless the 
parties agree otherwise, depositions 
shall be held within the county in 
which the witness resides or works. 
The party or prospective witness may 
file with the Administrative Law 
Judge an objection within 5 days after 
notice of production of such witness is 
served, stating with particularity the 
reasons why the party cannot or 
ought not to produce a requested wit- 
ness. The party serving the notice may 
move for an order with respect to such 
objection or failure to produce a wit- 
ness. All errors or irregularities in 
compliance with the provisions of this 
section shall be deemed waived unless 
a motion to suppress the deposition or 
some part thereof is made with rea- 
sonable promptness after such defect 
is or, with due diligence, might have 
been ascertained. 

(c) Before whom taken; scope of ex- 
amination; failure to answer. Deposi- 
tions may be taken before any officer 
authorized to administer oaths by the 
laws of the United States or of the 
place where the deposition is held. At 
the time and place specified in the 
notice, each party to examine and 
cross-examine the witness under oath 
upon any matter which is relevant to 
the subject matter of the proceeding, 
or which is reasonably calculated to 
lead to the production of relevant and 
otherwise admissible evidence. All ob- 
jections to questions, except as to the 
form thereof, and all objections to evi- 
dence are reserved until the hearing. A 
refusal or failure on the part of any 
person under the control of a party to 
answer a question shall operate to 
create a presumption that the answer, 
if given,- would be unfavorable to the 
controlling party, unless the question 
is subsequently ruled improper by the 
Administrative Law Judge or the Ad- 
ministrative Law Judge rules that 
there was valid justification for the 
witness’ failure or refusal to answer 
the question: Provided, That the ex- 
amining party shall note on the record 
during the deposition the question 
which the deponent has failed, or re- 
fused to answer, and state his inten- 
tion to invoke the presumption if no 
answer is forthcoming. 

(d) Subscription; certification; 
filing. The testimony shall be reduced 
to typewriting, either by the officer 
taking the deposition or under his di- 
rection, and shall be submitted to the 
witness for examination and signing. 
If the deposition is not signed by the 
witness because he is ill, dead, cannot 
be found, or refuses to sign it, such 
fact shall be noted in the certificate of 
the officer and the deposition may 
then be used as fully as though signed. 
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The officer shall immediately deliver 
the original copy of the transcript, to- 
gether with his certificate, in person 
or by mail to the Administrative Law 
Judge. Copies of the transcript and 
certificate shall be furnished to all 
persons desiring them, upon payment 
of reasonable charges, unless distribu- 
tion is restricted by order of the Ad- 
ministrative Law Judge for good cause 
shown. 

(e) Rulings on admissibility; use of 
deposition. Subject to the provisions 
of this section, objection may be made 
at the hearing to receiving in evidence 
any deposition or part thereof for any 
reason which would require the exclu- 
sion of the evidence if the witness 
were then present and testifying. Any 
part or all of a deposition, so far as ad- 
missible in the discretion of the Ad- 
ministrative Law Judge, may be used 
against any party who was present or 
represented at the taking of the depo- 
sition or who had reasonable notice, in 
accordance with the following provi- 
sions: 

(1) Any deposition may.be used by 
any party for the purpose of contra- 
dicting or impeaching the testimony 
of the deponent as a witness. 

(2) The deposition of a party or of 
any one who at the time of taking the 
deposition was an officer, director, or 
managing agent, or was designated to 
testify on behalf of a public or private 
corporation, partnership, association, 
or governmental agency which is a 
party may be used by the adverse 
party for any purpose. 

(3) The deposition of a witness, 
whether or not a party, may be used 
by any party for any purpose if the 
hearing examiner finds: (i) That the 
witness is dead; or (ii) that the witness 
is unable to attend or testify because 
of age, illness, infirmity, or imprison- 
ment; or (iii) that the party offering 
the deposition has been unable to pro- 
cure the attendance of the witness by 
subpena; or (iv) upon application and 
notice, that such exceptional circum- 
stances exist as to make it desirable to 
allow the deposition to be used. 

(4) If only part of a deposition is in- 
troduced in evidence by a party, any 
party may introduce any other parts 
by way of rebuttal and otherwise. 

(f) Stipulations. If the parties so 
stipulate in writing, depositions may 
be taken before any person at any 
time or place, upon any notice and in 
any manner, and when so taken may 
be used like other depositions. 


§ 60-30.12 Prehearing conferences. 


(a) Upon his own motion or the 
motion of the parties, the Administra- 
tive Law Judge may direct the parties 
or their counsel to meet with him for 
a conference to consider: 

(1) Simplification of the issues; 
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(2) Necessity or desirability of 
amendments to pleadings for purposes 
of clarification, simplification, or limi- 
tation; 

(3) Stipulations, admissions of fact 
and of contents and authenticity of 
documents; 

(4) Limitation of number of wit- 
nesses; 

(5) Scheduling dates for the ex- 
change of witness lists and of proposed 
exhibits; 

(6) Such other matters as may tend 
to expedite the disposition of the pro- 
ceedings. 

(b) The record shall show the mat- 
ters disposed of by order and by agree- 
ment in such pretrial conferences. The 
subsequent course of the proceeding 
shall be controlled by such action. 


§ 60-30.13 Consent findings and order. 


(a) General. At any time after the is- 
suance of a complaint and prior to or 
during the reception of evidence in 
any proceeding, the parties may joint- 
ly move to defer the receipt of any evi- 
dence for a reasonable time to permit 
negotiation of an agreement contain- 
ing ‘consent findings and an order dis- 
posing of the whole or any part of the 
proceeding. The allowance of such de- 
ferment and the duration thereof 
shall be in the discretion of the Ad- 
ministrative Law Judge after consider- 
ation of the nature of the proceeding, 
the requirments of the public interest, 
the representations of the parties, and 
the probability of an agreement being 
reached which will result in a just dis- 
position of the issues involved. 

(b) Content. Any agreement contain- 
ing consent findings and an order dis- 
posing of a proceeding shall also pro- 
vide: 

(1) That the order shall have the 
same force and effect as an order 
made after full hearing; 

(2) That the entire record on which 
any order may be based shall consist 
solely of the complaint and the agree- 
ment; 

(3) That any further procedural 
steps are waived; and 

(4) That any right to challenge or 
contest the validity of the findings 
and order entered into in accordance 
with the agreement is waived. 

(c) Submission. On or before the ex- 
piration of the time granted for nego- 
tiations, the parties or their counsel 
may: 

(1) Submit the proposed agreement 
to the Administrative Law Judge for 
his consideration; or that agreement 
cannot be reached. 

(2) Inform the Administrative Law 
Judge that 

(d) Disposition. In the event an 
agreement containing consent findings 
and an order is submitted within the 
time allowed, the Administrative Law 
Judge, within 30 days, shall accept 
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such agreement by issuing his decision 
based upon the agreed findings, and 
his decision shall consititute the final 
Administrative order. 


HEARINGS AND RELATED MATTERS 


§ 60-30.14 Designation of Administrative 
Law Judges. 


Hearings shall be held before an Ad- 
ministrative Law Judge of the Depart- 
ment of Labor who shall be designated 
by the Chief Administrative Law 
Judge of the Department of Labor. 
After commencement of the proceed- 
ing but prior to the designation of an 
Administrative Law Judge, pleadings 
and paper shall be filed with the Chief 
Administrative Law Judge. 


§ 60-30.15 Authority and _ responsibilities 
of Administrative Law Judges. 


The Administrative Law Judge shall 
propose findings and conclusions to 
the compliance agency or to the Secre- 
tary on the basis of the record. In 
order to do so, he shall have the duty 
to conduct a fair hearing, to take all 
necesssary action to avoid delay, and 
to maintain order. He shall have all 
powers necessary to those ends, in- 
cluding, but not limited to, the power 
to: 

(a) Hold confernces to settle, sim- 
plify, or fix the issues in a proceeding, 
or to consider other matters that may 
aid in the expeditious disposition of 
the proceeding by consent of the par- 
ties or upon his own motion; 

(b) Require parties to state their po- 
sition with respect to the various 
issues in the proceeding; 

(c) Require parties to produce for 
examination those relevant witnesses 
and documents under their control; 
and require parties to answer interro- 
gatories and requests for admissions in 
full; 

(d) Administer oaths; 

(e) Rule on motions, and other pro- 
cedural items or matters pending 
before him; 


(f) Regulate the course of the hear- - 


ing and conduct of participants there- 
in; 

(g) Examine and cross-examine wit- 
nesses, and introduce into the record 
documentary or other evidence; 

(h) Receive, rule on, exclude, or limit 
evidence and limit lines of questioning 
or testimony which are irrelevant, im- 
material, or unduly repetitious; 

(i) Fix time limits for submission of 
written documents in matters before 
him and extend any time limits estab- 
lished by this part upon a determina- 
tion that no party will be prejudiced 
and that the ends of justice will be 
served thereby; 

(j) Impose appropriate sanctions 
against any party or person failing to 
obey an order under these rules which 
may include: 


(1) Refusing to allow the disobedient 
party to support or oppose designated 
claims or defenses, or prohibiting it 
from introducing designated matters 
in evidence; 

(2) Excluding all testimony of an un- 
responsive or evasive witness, or deter- 
mining that the answer of such wit- 
ness, if given, would be unfavorable to 
the party having control over him; and 

(3) Expelling any party or person 
from further participation in the hear- 
ing; 

(k) Take official notice of any mate- 
rial fact not appearing in evidence in 
the record, which is among the tradi- 
tional matters of judicial notice; 

(1) Recommend whether the respon- 
dent is in current violation of the 
order, regulations, or its contractual 
obligations, as well as the nature of 
the relief necessary to insure the full 
enjoyment of the rights secured by 
the order; 

(m) Issue subpenas; and 

(n) Take any action authorized by 
these rules. . 


§ 60-30.16 Appearances. 


(a) Representation. The parties or 
other persons or organizations partici- 
pating pursuant to this part 60-30 
have the right to be represented by 
counsel. 

(b) Failure to appear. In the event 
that a party appears at the hearing 
and no party appears for the opposing 
side, the party who is present shall 
have an election to present his evi- 
dence in whole or such portion thereof 
sufficient to make a prima facie case 
before the Administrative Law Judge. 
Failure to appear at the hearing shall 
not be deemed to be a waiver of the 
right to be served with a copy of the 
Administrative Law Judge’s recom- 
mended decision and to file exceptions 
to it. 


§ 60-30.17 Appearance of witnesses. 


(a) A party wishing to procure the 
appearance at the hearing of any 
person having personal or expert 
knowledge of the matters in issue 
shall serve on the prospective witness 
a notice, which may be accomplished 
by an administrative subpena, setting 
forth the time, date, and place at 
which he is to appear for the purpose 


‘of giving testimony. The notice shall 


also set forth the categories of docu- 
ments the witness is to bring with him 
to the hearing, if any. A copy of the 
notice shall be filed with the Adminis- 
trative Law Judge and additional 
copies shall be served upon the oppos- 
ing parties. 

(b) It shall be the obligation of each 
party to produce for examination any 
person, along with such documents as 
may be requested, at the time and 
place, and on the date, set forth in the 
notice, if that party has control over 
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such person. Each party shall be 
deemed to have control over its offi- 
cers, agents, employees, and members. 
Due regard shall be given to the con- 
venience of witnesses in scheduling 
their testimony so that they will be 
detained no longer than reasonably 
necessary. 

(c) The party or prospective witness 
may file an objection within 5 days 
after notice of production of such wit- 
ness is served stating with particular- 
ity the reasons why the party cannot 
produce a requested witness. The 
party serving the notice may move for 
an order with respect to such objec- 
tion or failure to produce a witness. 


§ 60-30.18 Evidence; testimony. 


Formal rules of evidence shall not 
apply, but rules or principles designed 
to assure production of the most pro- 
bative evidence available shall be ap- 
plied. Testimony shall be given orally 
by witnesses at the hearing. A witness 
shall be available for cross-examina- 
tion, and, at the descretion of the Ad- 
minsitrative Law Judge, may be cross- 
examined without regard to the scope 
of direct examination as to any matter 
which is relevant and material to the 
proceeding. The Administrative Law 
Judge may exclude evidence which is 
immaterial, irrelevant, or unduly rep- 
etitious. 


§ 60-30.19 Objections; exceptions; offer of 
proof. 


(a) Objections. If a party objects to 
the admission or rejection of any evi- 
dence or to the limitation of the scope 
of any examination or cross-examina- 
tion or the failure to limit such scope, 
he shall state briefly the grounds for 
such objection. Rulings on all objec- 
tions shall appear in the record. Only 
objections made on the record may be 
relied upon subsequently in the pro- 
ceedings. 

(b) Exceptions. Formal exception to 
an adverse ruling is not required. Rul- 
ings by the Administrative Law Judge 
shall not be appealed prior to the 
transfer of the case to the Secretary, 
but shall be considered by the compli- 
ance agency or the Secretary upon 
filing exceptions to the Administrative 
Law Judge’s recommendations and 
conclusions. 

(c) Offer of proof. An offer of proof 
made in connection with an objection 
taken to any ruling excluding prof- 
fered oral testimony shall consist of a 
statement of the substance of the evi- 
dence which counsel contends would 
be adduced by such testimony; and, if 
the excluded evidence consists of evi- 
dence in written form or consists of 
reference to documents, a copy of such 
evidence shall be marked for identifi- 
cation and shall accompany the record 
as the offer of proof. 
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§ 60-30.20 Ex parte communications. 


The Administrative Law Judge shall 
not consult any person, or party, on 
any fact in issue unless upon notice 
and opportunity for all parties to par- 
ticipate. No employee or agent of the 
Federal Government engaged in the 
investigation and prosecution of this 
case shall participate or advise in the 
rendering of the recommended or final 
decision in the case, except as witness 
or counsel in the proceeding. 


§ 60-30.21 


Any party shall be entitled upon re- 
quest to a reasonable period between 
the close of evidence and termination 
of the hearing for oral argument. Oral 
arguments shall be included in the of- 
ficial transcript of the hearing. 


§ 60-30.22 Official transcript. 


The official transcripts of testimony 
taken, together with any exhibits, 
briefs, or memorandums of law, shall 
be filed with the Administrative Law 
Judge. Transcripts of testimony may 
be obtained from the official reporter 
by the parties and the public as pro- 
vided in section 1l(a) of the Federal 
Advisory Committee Act (86 Stat. 770). 
Upon notice to all parties, the Admin- 
istrative Law Judge may authorize 
such corrections to the transcript as 
are necessary to reflect accurately the 
testimony. 


Ora! argument. 


§ 60-30.23 Summary judgment. 


(a) For the Government. At any time 
after the expiration of 20 days from 
the commencement of the action, or 
after service of a motion for summary 
judgment by the respondent, the Gov- 
ernment may move with or without 
supporting affidavits for a summary 
judgment upon all claims or any part. 

(b) For defendant. The defendant 
may, at any time after commencement 
of the action, move with or without 
supporting affidavits for summary 
judgment in its favor as to all claims 
or any part. 

(c) Other parties. Any other party to 
a formal proceedings under this part 
may support or oppose motions for 
summary judgment made by the Gov- 
ernment or respondent, in accordance 
with this section, but may not move 
for a summary judgment in his own 
behalf. 

(ad) Statement of uncontested facts. 
All motions for summary judgment 
shall be accompanied by a “Statement 
of Uncontested Facts” in which the 
moving party sets forth all alleged un- 
contested material facts which shall 
provide the basis for its motion. At 
least 5 days prior to the time fixed for 
hearing on the motion, any party con- 
tending that any material fact regard- 
ing the matter covered by the motion 
is in dispute, shall file a “Statement of 
Disputed Facts.” Failure to file a 
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“Statement of Disputed Facts” shall 
be deemed as an admission to the 
“Statement of Uncontested Facts.”’ 

(e) Motion and proceedings. The 
motion shall be served upon all parties 
at least 15 days before the time fixed 
for the hearing on the motion. The ad- 
verse party or parties may serve op- 
posing affidavits prior to the day of 
hearing. The judgment sought shall be 
rendered forthwith if the complaint 
and answer, depositions, and admis- 
sions on file, together with the affida- 
vits, if any, show that there is no 
genuine issue as to any material fact 
and that the moving party is entitled 
to a judgment as a matter of law. Sum- 
mary judgment rendered for or 
against the Government or the re- 
spondent shall constitute the findings 
and recommendations on the issues in- 
volved. Hearings on motions made 
under this section shall be scheduled 
by the Administrative Law Judge. 

(f) Case not fully adjudicated on 
motion. If on motion under this sec- 
tion judgment is not rendered upon 
the whole case or for all the relief 
asked and a final hearing is necessary, 
the Administrative Law Judge at the 
hearing of the motion, by examining 
the notice and answer and the evi- 
dence before him and by interrogating 
counsel, shall, if practicable, ascertain 
what material facts exist without sub- 
stantial controversy and what material 
facts are actually and in good faith 
controverted. He _ shall thereupon 
make an order specifying the facts 
that appear without substantial con- 
troversy, including the extent to 
which relief is not in controversy, and 
directing such further proceedings as 
are just. At the hearing on the merits, 
the facts so specified shall be deemed 
established, and the -final hearing 
shall be conducted accordingly. 


§ 60-30.24 Participation by interested per- 
sons. 


(a1) To the extent that proceed- 
ings hereunder involve employment of 
persons covered by a collective bar- 
gaining agreement, and compliance 
may necessitate a revision of such 
agreement, any labor organization 
which is a signatory to the agreement 
shall have the right to participate as a 
party. 

(2) Other persons or organizations 
shall have the right to participate as 
parties if the final Administrative 
Order could adversely affect them or 
the class they represent, and such par- 
ticipation may contribute materially 
to the proper disposition of the pro- 
ceedings. 

(3) Any person or organization wish- 
ing to participate as a party under this 
paragraph shall file with the Adminis- 
trative Law Judge and serve on all par- 
ties a petition within 25 days after the 
commencement of the action or at 
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such other time as ordered by the Ad- 
ministrative Law Judge, so long as it 
does not disrupt the proceeding. Such 
petition shall concisely state: (i) Peti- 
tioner’s interest in the proceedings; (ii) 
who will appear for petitioner; (iii) the 
issues on which petitioner wishes to 
participate; and (iv) whether petition- 
er intends to present witnesses. 

(4) The Administrative Law Judge 
shall determine whether each petition- 
er has the requisite interest in the pro- 
ceedings and shall permit or deny par- 
ticipation accordingly. Where peti- 
tions to participate as parties are 
made by individuals or groups with 
common interest, the Administrative 
Law Judge may request all such peti- 
tioners to designate a single represent- 
ative to represent all such petitioners: 
Provided, That the representative of a 
labor organization qualifying to par- 
ticipate under paragraph (a)(1) of the 
section must be permitted to partici- 
pate in the proceedings. The Adminis- 
trative Law Judge shall give each peti- 
tioner written notice of the decision 
on his petition; and if the petition is 
denied, he .shall briefly state the 
grounds for denial and shall then treat 
the petition as a request for participa- 
tion as amicus curiae. The Administra- 
tive Law Judge shall give written 
notice to each party of each petition 
granted. 

(b)(1) Any other interested person or 
organization wishing to participate as 
amicus curiae shall file a _ petition 
before the commencement of the final 
hearing with the Administrative Law 
Judge. Such petition shall concisely 
state: (i) The petitioner’s interest in 
the hearing; (ii) who will represent the 
petitioner; and (iii) the issues on 
which petitioner intends to present ar- 
gument. The Administrative Law 
Judge may grant the petition if he 
finds that the petitioner has a legiti- 
mate interest in the proceedings, and 
that such participation may contrib- 
ute materially to the proper disposi- 
tion of the issues. An amicus curiae is 
not a party but may participate as pro- 
vided in this paragraph. 

(2) An amicus curiae may present a 
brief oral statement at the hearing at 
the point in the proceeding specified 
by the Administrative Law Judge. He 
may submit a written statement of po- 
sition to the Administrative Law 
Judge prior to the beginning of a hear- 
ing and shail serve a copy on each 
party. He may also submit a brief or 
written statement at such time as the 
parties submit briefs and exceptions, 
and he shall serve a copy on each 
party. 


Post-HEARING PROCEDURES 


§ 60-30.25 Proposed findings of fact and 
conclusions of law. 

Within 20 days after receipt of the 

transcript of the testimony, each 
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party and amicus may file a brief. 
Such briefs shall be served simulta- 
neously on all parties and amici, and a 
certificate of service shall be furnished 
to the Administrative Law Judge. Re- 
quests for additional time in which to 
file a brief shall be made in writing, 
and copies shall be served simulta- 
neously on the other parties. Requests 
for extensions shall be received not 
later than 3 days before the date such 
briefs are due. No reply brief may be 
filed except by special permission of 
the Administrative Law Judge. 


§ 60-30.26 Record for recommended deci- 
sion. 


The transcript of testimony, exhib- 
its, and all papers, documents, and re- 
quests filed in the proceedings, includ- 
ing briefs, but excepting the corre- 
spondence section of the docket, shall 
constitute the record for decision. 


§ 60-30.27 Recommended decision. 


Within a reasonable time after the 
filing of briefs, the Administrative 
Law Judge shall recommend findings, 
conclusions, and a decision. These rec- 
ommendations shall be certified, to- 
gether with the record for recom- 
mended decision to the Secretary of 
Labor for a final Administrative 
Order. The recommended findings, 
conclusions, and decision shall be 
served on all parties and amici to the 
proceeding. 


§ 60-30.28 
cisions. 


Within 14 days after receipt of the 
recommended findings, conclusions, 
and decision, any party may submit 
exceptions to said recommendation. 
These exceptions may be responded to 
by other parties within 14 days of 
their receipt by said parties. All excep- 
tions and responses shall be filed with 
the Secretary. Service of such briefs or 
exceptions and responses shall be 
made simultaneously on all parties to 
the proceeding. Requests to the Secre- 
tary fox additional time in which to 
file exceptions and responses shall be 
in writing and copies shall be served si- 
muitaneously on other parties. Re- 
quests for extensions must be received 
no later than 3 days before the excep- 
tions are due. 


§ 60-30.29 Record. 


After expiration of the time for 
filing briefs and exceptions, the Secre- 
tary shall make a final decision, which 
shall be the final Administrative 
Order, on the basis of the record. The 
record shall consist of the record for 
recommended decision, the rulings and 
recommended decision of the Adminis- 
trative Law Judge and the exceptions 
and briefs filed subsequent to the Ad- 
ministrative Law Judge’s decision. 


Exceptions to recommended de- 


§ 60-30.30 Final Administrative Order. 


After expiration of the time for 
filing, the Secretary shall make a final 
Administrative Order which shall be 
served on all parties. If the Secretary 
concludes that the defendant has vio- 
lated the Executive Order, the equal 
opportunity clause, or the regulations, 
an Administrative Order shall be 
issued enjoining the violations, and re- 
quiring the contractor to provide 
whatever remedies are appropriate, 
and imposing whatever sanctions are 
appropriate, or any of the above. In 
any event, failure to comply with the 
Administrative Order shall result in 
the immediate cancellation, termina- 
tion and suspension of the respon- 
dent’s contracts and/or debarment of 
the respondent from further con- 
tracts. 


PART 60-40—EXAMINATION AND 
COPYING OF OFCCP DOCUMENTS 


Subpart A—General 


Sec. 

60-40.1 Purpose and scope. 

60-40.2 Information available on request. 

60-40.3 Information exempt from compul- 
sory disclosure and which may be with- 
held. 

60-40.4 Information disclosure of which is 
prohibited by law. 


Subpart B—Procedures for Disclosure 


60-40.5 Applicability of procedures. 
60-40.6 To whom to direct requests. 
60-40.7 Partial disclosure. 
60-40.8 Facilities and procedures for disclo- 
sure. 

AUTHORITY: Executive Order 11246, as 
amended by Executive Order 11375; 5 U.S.C. 
552, as amended by E.O. 12086. 


Subpart A—General 


§ 60-40.1 Purpose and scope. 


This part contains the general rules 
of the OFCCP providing for public 
access to information from records of 
the OFCCP or its various compliance 
agencies. These regulations implement 
5 U.S.C. 552, the Freedom of Informa- 
tion Act and supplement the policy 
and regulations of the Department of 
labor, 29 CFR Part 70. It is the policy 
of the OFCCP to disclose information 
to the public and to cooperate with 
other public agencies as well as private 
parties seeking to eliminate discrimi- 
nation in employment. This part sets 
forth generally the categories of rec- 
ords accessible to the public, the types 
of records subject to prohibitions or 
restrictions on disclosure, and the 
places at which and the procedures 
whereby members of the public may 
obtain access to and inspect and copy 
information from records in the custo- 
dy of the OFCCP. 
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§ 60-40.2 Information 
quest. 


(a) Upon the request of any person 
for identifiable records obtained or 
generated pursuant to Executive 
Order 11246 (as amended) such rec- 
ords shall be made available for in- 
spection and copying, notwithstanding 
the applicability of the exemption 
from mandatory disclosure set forth in 
5 U.S.C. 552 subsection (b), if it is de- 
termined that the requested inspec- 
tion or copying furthers the public in- 
terest and does not impede any of the 
functions of the OFCCP, except in the 
case of records disclosure of which is 
prohibited by law. 

(b) Consistent with the above, all 
contract compliance documents within 
the custody of the OFCCP shall be 
disclosed upon request unless specifi- 
cally prohibited by law or as limited 
elsewhere herein. The types of docu- 
ments which if in the custody of the 
OFCCP must be disclosed include, but 
are not limited to, the following: 

(1) Affirmative action plans, wheth- 
er or not reviewed and finally accepted 
by the OFCCP except as limited in 41 
CFR 60-40.3(a)(1). 

(2) Imposed plans and hometown 
plans, pending or approved. 

(3) Text of final conciliation agree- 
ments. 

(4) Validation studies of tests or 
other preemployment selection meth- 
ods. 

(5) Dates and times of scheduled 
compliance reviews. 


available on re- 


§ 60-40.3 Information exempt from com- 
pulsory disclosure and which may be 
withheld. 


(a) The following documents or 
parts thereof are exempt from manda- 
tory disclosure by the OFCCP, and 
should be withheld if it is determined 
that the requested inspection or copy- 
ing does not further the public inter- 
est and might impede the discharge of 
any of the functions of the OFCCP. 

(1) Those portions of affirmative 
action plans such as goals and timeta- 
bles which would be confidential com- 
mercial or financial information be- 
cause they indicate, and only to the 
extent that they indicate, that a con- 
tractor plans major shifts or changes 
in his personnel requirements and he 
has not made this information availa- 
ble to the public. A determination to 
withhold this type of information 
should be made only after receiving 
verification and a satisfactory expla- 
nation from the contractor that the 
information should be withheld. 

(2) Those portions of affirmative 
action plans which constitute informa- 
tion on staffing patterns and pay 
scales but only to the extent that their 
release would injure the business or fi- 
nancial position of the contractor, 
would constitute a release of confiden- 


RULES AND REGULATIONS 


tial financial information of an em- 
ployee or would constitute an unwar- 
ranted invasion of the privacy of an 
employee. 

(3) The names of individual com- 
plainants. 

(4) The assignments to particular 
contractors of named compliance offi- 
cers if such disclosure would subject 
the named compliance officers to 
undue harassment or would affect the 
efficient enforcement of the Executive 
order. 

(5) Compliance investigation files in- 
cluding the standard compliance 
review report and related documents, 
during the course of the review to 
which they pertain or while enforce- 
ment action against the contractor is 
in progress or contemplated within a 
reasonable time. Therefore, these re- 
ports and related files shall not be dis- 
closed only to the extent that informa- 
tion contained therein constitutes 
trade secrets and confidential commer- 
cial or financial information, inter- 
agency or intra-agency memoranda or 
letters which would not be available 
by law to a private party in litigation 
with the agency, personnel and medi- 
cal files and similar files the disclosure 
of which would constitute a clearly un- 
warranted invasion of personal priva- 
cy, data which would be exempt from 
mandatory disclosure pursuant to the 
“informants privilege” or such infor- 
mation the disclosure of which is pro- 
hibited by statute. 

(6) Copies of preemployment selec- 
tion tests used by contractors. 

(b) Other records may be withheld 
consistent with the Freedom of Infor- 
mation Act on a case-by-case basis, 
with the prior approval of the Direc- 
tor, OFCCP. 


§ 60-40.4 Information disclosure of which 
is prohibited by law. 


The Standard Form 100 (EEO-1) 
which is submitted by contractors to 
the OFCCP or a Joint Reporting Com- 
mittee servicing both the OFCCP and 


the EEOC shall be disclosed pending ~ 


further instructions from the Director. 
The statutory prohibition on disclo- 
sure set forth in section 709(e) of the 
Civil Rights Act of 1964 is limited by 
the terms of that section to informa- 
tion obtained pursuant to the authori- 
ty of title VII of that Act and its dis- 
closure by employees of the EEOC. 


Subpart B—Procedures for Disclosure 


§ 60-40.5 Applicability of procedures. 


Requests for the inspection and copy 
of information from records in the 
custody of the OFCCP which are iden- 
tifiable and available under the provi- 
sions of Subpart A of this part shall be 
made and acted upon as provided in 
the following sections of this subpart. 
Officers and employees of the OFCCP 
are authorized by the Director to con- 
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tinue to furnish to the public, infor- 
mally and without compliance with 
these procedures, information and 
copies from its records which prior to 
the enactment of the Freedom of In- 
formation Act (5 U.S.C. 552) were cus- 
tomarily furnished in the regular per- 
formance of their duties. 


§ 60-40.6 To whom to direct requests. 


A request for contract compliance 
records or information shall be direct- 
ed to the National OFCCP or appro- 
priate OFCCP Regional or Area 
Office. If the person making the re- 
quest does not know in which office 
the record is located, he may direct: his 
request to the Director, Office of Fed- 
eral Contract Compliance Programs, 
Department of Labor, 200 Constitu- 
tion Avenue NW., Washington, D.C. 
20210, for appropriate handling. 


§ 60-40.7 Partial disclosure. 


If a requested record contains some 
materials which are protected from 
disclosure and other materials which 
are not so protected, identifying de- 
tails or protected matters shall be de- 
leted wherever analysis indicates that 
such deletions are feasible. Whenever 
such deletions are made, the remain- 
der of the records may be disclosed. 


§ 60-40.8 Facilities and procedures for dis- 
closure. 


(a) [Reserved.] 

(b) Procedures relating to the avalia- 
bility of records shall be governed by 
the Department of Labor regulations, 
29 CFR 70.35 to 29 CFR 70.64. 

(c) [Reserved.] 

(d) [Reserved.] 


PART 60-50—GUIDELINES ON DIS- 
CRIMINATION BECAUSE OF RELI- 
GION OR NATIONAL ORIGIN 


Sec. 

60-50.1 Purpose and scope. 

60-50.2 Equal employment policy. 

60-50.3 Accommodations to religious obser- 
vance and practice. 

60-50.4 Enforcement. 

60-50.5 Nondiscrimination. 


AuTHORITY: Sec. 201, E.O. 11246, 30 FR 
12319, and E.O. 11375, 32 FR 14303. 


Source: 38 FR 1933, Jan. 19, 1973, unless 
otherwise noted. 


§ 60-50.1 Purpose and scope. 


(a) The purpose of the provisions in 
this part is to set forth the interpreta- 
tions and guidelines of the Office of 
Federal Contract Compliance Pro- 
grams regarding the implementation 
of Executive Order 11246, as amended, 
for promoting and insuring equal em- 
ployment opportunities for all persons 
employed or seeking employment with 
Government contractors and subcon- 
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tractors or with contractors and sub- 
contractors performing under federal- 
ly assisted construction contracts, 
without regard to religion or national 
origin. 

(b) Members of various religious and 
ethnic groups, primarily but not exclu- 
sively of Eastern, Middle, and South- 
ern European ancestry, such as Jews, 
Catholics, Italians, Greeks, and Slavic 
groups, continue to be excluded from 
executive, middle-management, and 
other job levels because of discrimina- 
tion based upon their religion and/or 
national origin. These guidelines are 
intended to remedy such unfair treat- 
ment. 

(c) These guidelines are also intend- 
ed to clarify the obligations of employ- 
ers with respect to accommodating to 
the religious observances and practices 
of employees and prospective employ- 
ees. 

(d) The employment problems of 
blacks, Spanish-surnamed Americans, 
orientals, and American Indians are 
treated under Part 60-2 of this chap- 
ter and under other regulations and 
procedures implementing the require- 
ments of Executive Order 11246, as 
amended. Accordingly, the remedial 
provisions of § 60-50.2(b) shall not be 
applicable to the employment prob- 
lems of these groups. 

(e) Nothing contained in this Part 
60-50 is intended to supersede or oth- 
erwise limit the exemption set forth in 
§ 60-1.5(a)(5) of this chapter for con- 
tracts with certain educational institu- 
tions. 

{38 FR 1933, Jan. 19, 1973; 38 FR 3511, Feb. 
7, 1973, as amended at 40 FR 13218, Mar. 25, 
1975] 

§ 60-50.2. Equal employment policy. 

(a) General requirements. Under the 
equal opportunity clause contained in 
section 202 of Executive Order 11246, 
as amended, employers are prohibited 
from discriminating against employees 
or applicants for employment because 
of religion or national origin, and must 
take affirmative action to insure that 
applicants are employed, and that em- 
ployees are treated during employ- 
ment, without regard to their religion 
or national origin. Such action in- 
cludes, but is not limited to the follow- 
ing: Employment, upgrading, demo- 
tion, or transfer: Recruitment or re- 
cruitment advertising; layoff or termi- 
nation; rates of pay or other forms of 
compensation; and selection for train- 
ing, including apprenticeship. 


(b) Outreach and positive recruit- 
ment. Employers shall review their 
employment practices to determine 
whether members of the various reli- 
gious and/or ethnic groups are receiv- 
ing fair consideration for job opportu- 
nities. Special attention shall be di- 
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rected toward executive and middle- 
management levels, where employ- 
ment problems relating to religion and 
national origin are most likely to 
occur. Based upon the findings of such 
reviews, employers shall undertake ap- 
propriate outreach and positive re- 
cruitment activities, such as’ those 
listed below, in order to remedy exist- 
ing deficiencies. It is not contemplated 
that employers necessarily will under- 
take all of the listed activities. The 
scope of the employer’s efforts shall 
depend upon all the circumstances, in- 
cluding the nature and extent of the 
employer’s deficiencies and the em- 
ployer’s size and resources. 

(1) Internal communication of the 
employer’s obligation to provide equal 
employment opportunity without 
regard to religion or national crigin in 
such a manner as to foster under- 
standing, acceptance, an support 
among the employer’s executive, man- 
agement, supervisory, and all other 
employees and to encourage such per- 
sons to take the necessary action to 
aid the employer in meeting this obli- 
gation. 

(2) Development of reasonable inter- 
nal procedures to insure that the em- 
ployer’s obligation to provide equal 
employment opportunity without 
regard to religion or national origin is 
being fully implemented. 

(3) Periodically informing all em- 
ployees of the employer’s commitment 
to equal employment opportunity for 
all persons, without regard to religion 
or national origin. 

(4) Enlisting the assistance and sup- 
port of all recruitment sources (includ- 
ing employment agencies, college 
placement directors, and business asso- 
ciates) for the employer’s commitment 
to provide equal employment opportu- 
nity without regard to religion or na- 
tional origin. 

(5) Reviewing employment records 
to determine the availability of pro- 
motable and transferable members of 
various religious and ethnic groups. 

(6) Establishment of meaningful 
contacts with religious and ethnic or- 
ganizations and leaders for such pur- 
poses as advice, education, technical 
assistance, and referral of potential 
employees. 

(7) Engaging in significant recruit- 
ment activities at educational institu- 
tions with substantial enrollments of 
students from various religious and 
ethnic groups. 

(8) Use of the religious and ethnic 
media for institutional and employ- 
ment advertising. 

§ 60-50.3 Accommodations to religious ob- 
servance and practice. 

An employer must accommodate to 
the religious observances and practices 
of an employee or prospective employ- 


ee unless the employer demonstrates 
that it is unable to reasonably accom- 
modate to an employee’s or prospec- 
tive employee’s religious observance or 
practice without undue hardship on 
the conduct of the employer’s busi- 
ness. As part of this obligation, an em- 
ployer must make reasonable accom- 
modations to the religious observances 
and practices of an employee or pro- 
spective employee who regularly ob- 
serves Friday evening and Saturday, 
or some other day of the week, as his 
Sabbath and/or who observes certain 
religious holidays during the year and 
who is conscientiously opposed to per- 
forming work or engaging in similar 
activity on such days, when such ac- 
commodations can be made without 
undue hardship on the conduct of the 
employer’s business. In determining 
the extent of an employer’s obliga- 
tions under this section, at least the 
following factors shall be considered: 
(a) Business necessity, (b) financial 
costs and expenses, and (c) resulting 
personne! problems. 


§ 66-50.4 Enforcement. 


The provisions of this part are sub- 
ject to the general enforcement, com- 
pliance review, and complaint proce- 
dures set forth in Subpart B of Part 
60-1 of this chapter. 


§ 60-50.5 Nondiscrimination. 


The provisions of this part are not 
intended and shall not be used to dis- 
criminate against any qualified em- 
ployee or applicant for employment 
because of race, color, religion, sex, or 
national origin. 


PART 60-60—CONTRACTOR EVALU- 
ATION PROCEDURES FOR CON- 
TRACTORS FOR SUPPLIES AND 
SERVICES 


Subpart A—General 


Sec. 
60-60.1 Purpose and scope. 
60-60.2 Background. 


Subpart B—Procedures for Contractor 
Evaluation 


60-60.3 Agency actions. 
Subpart C—Disclosure and Review of 
Contractor Data 


€0-60.4 Confidentiality 
information. 

60-60.5 Employee interviews. 

60-60.6 Exit conference. 

60-60.7 Time schedule for completion. 

60-60.8 Supersedure. 

60-60.9 Attachments. 


AuTHOoRITY: 5 U.S.C. 553(a3B), 29 CFR 
2.7; sec. 201, E.O. 11246, 30 FR 12319, and 
E.O. 11375, 32 FR 14303, as amended by 
E.O. 12086. 


and relevancy of 
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Subpart A—General 


§ 60-60.1 Purpose and scope. 


This part shall be known as “Re- 
vised Order No. 14” and is intended to 
establish standardized contractor eval- 
uation procedures for conducting com- 
pliance reviews of contractors for sup- 
plies and services subject to the Equal 
Employment Opportunity Require- 
ments of 41 CFR 60-1.40 and 41 CFR 
Part 60-2 (Revised Order No. 4) for 
the development of written affirma- 
tive action programs. 


§ 60-60.2 Background. 


(a) Each prime contractor or subcon- 
tractor with 50 or more employees and 
a contract of $50,000 or more is re- 
quired to develop a written affirmative 
action program for each of its estab- 
lishments (§ 60-1.40 of this chapter). If 
a contractor fails to submit an affirm- 
ative action program and supporting 
documents, including the workforce 
analysis within 30 days of a request 
therefor, the enforcement procedures 
specified in OFCC Order No. 4 (§ 60- 
2.2(c) of this chapter) shall be applica- 
ble. 

(b) Required affirmative action pro- 
grams must contain a utilization anal- 
ysis and goals and timetables as re- 
quired in §§ 60-2.11 and 60-2.12 of this 
chapter. 


‘Subpart B—Procedures for Contractor 
Evaluation 


§ 60-60.3 Agency actions. 


Basic steps. A contractor evaluation 
should proceed as follows: (1) A desk 
audit of the contractor’s affirmative 
action program with special attention 
directed to the included workforce 
analysis, using the format set forth in 
the Standard Compliance Review 
Report, (2) an on-site review of those 
matters which still are not fully or sat- 
isfactorily addressed in the affirmative 
action program and workforce analy- 
sis, using the format set forth in the 
Standard Compliance Review Report 
and (3) where necessary, an off-site 
analysis of information supplied by 
the contractor during or pursuant to 
the on-site review. (The standard com- 
pliance review report will be published 
on or before the effective date of this 
part.) Contractors may reach agree- 
ment with OFCCP on nationwide AAP 
formats or on frequency of updating 
statistics. 

(a) Desk Audit. Using its approved 
methods of priority selection, OFCCP 
shall routinely request from among 
the Federal contractors within their 
jurisdiction affirmative action pro- 
grams and supporting documentation, 
including the workforce analysis and 
support data for audit. As used 
throughout this part, the term “Af- 
firmative Action Program (AAP) and 
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supporting documentation” means the 
Required Contents of Affirmative 
Action Programs, as set forth in Sub- 
part B of 41 CFR Part 60-2 and Meth- 
ods of Implementing the Require- 
ments of Subpart B, set forth in Sub- 
part C of 41 CFR Part 60-2. “Work- 
force analysis” is defined as a listing of 
each job title as appears in applicable 
collective bargaining agreements or 
payroll records (not job groups) 
ranked from the lowest paid to the 
highest paid within each department 
or other similar organizational unit in- 
cluding departmental or unit supervi- 
sion. If there are separate work units 
or lines of progression within a depart- 
ment a separate list must be provided 
for each such work unit, or line, in- 
cluding unit supervisors. For lines of 
progression there must be indicated 
the order of jobs in the line through 
which an employee could move to the 
top of the line. Where there are no 
formal progression lines or usual pro- 
motional sequences, job titles should 
be listed by department, job families, 
or disciplines, in order of wage rates or 
salary ranges. For each job title, the 
total number of incumbents, the total 
number of male and female incum- 
bents, and the total number of male 
and female incumbents in each of the 
following groups must be given: 
Blacks, Spanish-surnamed Americans, 
American Indians, and Orientals. The 
wage rate or salary range for each job 
title must be given. All job titles, in- 
cluding all managerial job titles, must 
be listed. 

(1) Exceptions to the desk audit re- 
quirements. For preaward reviews and 
for complaint investigations, the desk 
audit need not be carried out or an ab- 
breviated desk audit may be per- 
formed and an immediate on-site 
review performed. Special reports that 
meet the criteria in paragraph (b)(1) 
of this section may be requested from 
contractors, as required, for submis- 
sion to the OFCCP for complaint in- 
vestigations and follow-up reviews per- 
formed within 1 year of a full compli- 
ance review. The Director may ap- 
prove other special compliance reviews 
when the circumstances require an im- 
mediate on-site review. 

(b) On-site review. If upon selection 
of an AAP and included workforce 
analysis for desk audit, the OFCCP 
finds that the material submitted does 
not demonstrate a reasonable effort 
by the contractor to meet all the re- 
quirements of Subparts B and C of 
Order No. 4 (Part 60-2 of this chapter) 
the on-site review need not be carried 
out and the enforcement procedures 
specified in Order 4 shall be applica- 
ble. Otherwise following a desk audit 
of the affirmative action program and 
supporting documentation the OFCCP 
will schedule an on-site review of the 
establishment, provided, that an on- 
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site review need not be carried out 
when OFCCP can determine that the 
contractor’s affirmative action pro- 
gram is acceptable. This determination 
must be based on the current desk 
audit and an on-site review conducted 
within the preceding 24 months and 
also must include an affirmative deter- 
mination that the circumstances of 
the previous on-site review have not 
substantially changed. 

(1) OFCCP is to request from those 
contractors scheduled for on-site re- 
views that information necessary to 
perform the review be made available 
on-site. Specifically, this includes (i) 
information necessary to conduct an 
indepth analysis of apparent deficien- 
cies in the contractors utilization of 
women or minorities, (ii) information 
required for a complete and thorough 
understanding of data contained in or 
offered as support for the affirmative 
action program, and (iii) information 
concerning matters relevant to a de- 
termination of compliance with the re- 
quirements of Executive Order 11246 
(as amended), but not adequately ad- 
dressed in the affirmative action pro- 
gram. However, the contractor should 
be requested to furnish only the spe- 
cific items of information which the 
compliance officer determines are: 

(a) Necessary for conducting the 
review and completing the standard 
compliance review report, and 

(6) Not contained in or able to be de- 
rived from the material submitted by 
the contractor. 

(2) In order to pursue certain issues 
uncovered in the compliance review, it 
may be necessary for the compliance 
officer to request certain additional in- 
formation on-site even though such 
data have not been previously identi- 
fied. Such additonal information must 
also meet the above criteria. 

(c) Off-site analysis. Where neces- 
sary, the compliance officer may take 
information made available during the 
on-site review off-site for further anal- 
ysis. An off-site analysis should be 
conducted where issues have arisen 
concerning deficiencies or an apparent 
violation which, in the judgment of 
the compliance officer, should be more 
thoroughly analyzed off-site before a 
determination of compliance is made. 


Subpart C—Disclosure and Review of 
Contractor Data 


§ 60-60.4 Confidentiality and relevancy cf 
information. 


(a) Desk audit data. If the contrac- 
tor is concerned with the confidential- 
ity of such information as lists of em- 
ployees, employee names, reasons for 
termination and pay data then alpha- 
betic or numeric coding or the use of 
an index of pay and pay ranges are ac- 
ceptable for desk audit purposes. 
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(b) On-site date. The contractor 
must provide full access to all relevant 
data on-site as required by § 60-1.43 of 
this chapter. : 

(c) Data required for off-site analy- 
sis. The contractor must provide all 
data determined by the compliance of- 
ficer to be necessary for off-site analy- 
sis pursuant to §60-60.3(c) above. 
Such data may only be coded if the 
contractor makes the code available to 
the compliance officer. If the contrac- 
tor believes that particular informa- 
tion which is to be taken off-site is not 
relevant to compliance with the Ex- 
ecutive Order, the contractor may re- 
quest a ruling by the OFCCP Area Di- 
rector. The OFCCP Area Director 
shall issue a ruling within 10 days. 
The contractor may appeal that ruling 
to the OFCCP Assistant Regional Ad- 
ministrator within 10 days. The Assist- 
ant Regional Administrator shall issue 
a final ruling within 10 days. Pending 
a final ruling, the information in qués- 
tion must be made available to the 
compliance officer off-site, but shall 
be considered a part of the investiga- 
tory file and subject to the provisions 
of paragraph (d) of this section. The 
agency shail take all necessary precau- 
tions to safeguard all confidentiality 
of such information until a final deter- 
mination is made. Such information 
may not be copied and access to the 
information shall be limited to the 
compliance officer and personnel in- 
volved in the determination of rel- 
evancy. Data determined to be not rel- 
evant to the investigation will be re- 
turned to the contractor immediately. 

(d) Public access to information. in- 
formation obtained from a contractor 
under Subpart B will be subject to the 
public inspection and copying provi- 
sions of the Freedom of Information 
Act, 5 U.S.C. 552. Contractors should 
identify any information which they 
believe’ is not subject to disclosure 
under 5 U.S.C. 552, and should specify 
the reasons why such information is 
not disclosable. The OFCCP Assistant 
Regional Administrator will consider 
the contractors claim and make a de- 
termination, within 10 days, as to 
whether the material in question is 
exempt from disclosure. The OFCCP 
Assistant Regional Administrator will 
inform the contractor of such a deter- 
mination. The contractor may appeal 
that ruling to the Director of OFCC 
within 10 days. The Director of OFCC 
shall make a final determination 
within 10 days of the filing of the 
appeal. However, during the eonduct 
of a compliance review or while en- 
forcement action against the contrac- 
tor is in progress or contemplated 
within a reasonable time, ail informa- 
tion obtained from a contractor under 
Subpart B except information disclo- 
sable under §§ 60-40.2 and 60-40.3 of 
this chapter is to be considered part of 
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an investigatory file compiled for law 
enforcement purposes within the 
meaning of 5 U.S.C. 552(b)(7), and 
such information obtained from a con- 
tractor under Subpart B shall be treat- 
ed as exempt from mandatory disclo- 
sure under the Freedom of Informa- 
tion Act during the compliance review. 

(e) Examination and copying of doc- 
uments. Nothing contained herein is 
intended to supersede or otherwise 
limit the provisions contained in Part 
60-40 of this chapter for public access 
to information from records of the 
OFCC or its various compliance agen- 
cies. . 


§ 60-60.5 Employee interviews. 


The compliance officer should con- 
tact, where appropriate, a reasonable 
number of employees for interviews as 
part of the on-site review of the con- 
tractors’ employment practices. The 
number, scope and manner of conduct- 
ing such interviews should be dis- 
cussed in advance with the contractor. 


§60-60.6 Exit conference. 


(a) Upon completion of the on-site 
review (and off-site analysis, if one is 
undertaken) the compliance officer 
should schedule an exit conference 
with contractor officials to review the 
findings of the review. This exit con- 
ference should itemize the apparent 
violations that lend themselves to im- 
mediate correction, and solicit the con- 
tractor’s agreement to take adequate 
eorrective action by specified dates. 
The contractor’s commitments should 
be contained in a written conciliation 
agreement signed at the exit. confer- 
ence. However, in cases where the ap- 
parent deficiencies require further 
analysis subsequent to the on-site 
review, the compliance officer will 
advise the contractor of the areas of 
concern, secure the data necessary to 
his ultimate compliance determina- 
tion, complete the review later by noti- 
fying the contractor in writing of all 
apparent violations found, and obtain 
the contractor’s commitments in a 
written conciliation agreement to cor- 
rect such deficiencies. 

(b) The contractor may at any time 
avail himself of the provisions of § 60- 
1.24(c4) of this chapter which pro- 
vides as follows: 

When a prime contractor or subcon- 
tractor, without a hearing, shall have 
complied with the recommendations 
or orders of the Director and believes 
such recommendations or orders to be 
erroneous, he shall, upon filing a re- 
quest therefor within 10 days of such 
compliance, be afforded an opportuni- 
ty for a hearing and review of the al- 
leged erroneous action. 


§ 60-60.7 Time schedule for completion. 


(a) With the exception of extensions 
of time granted by the Director of 


OFCC for good cause shown, within 60 
days from the date the affirmative 
action program including the work- 
force analysis is received, the contrac- 
tor must have been found in compli- 
ance and notified of that fact, or must 
have been issued a 30-day show cause 
notice as required under the rules and 
regulations pursuant to the Executive 
Order. 

(b) During this period the compli- 
ance officer shall: 

(1) Complete the desk audit. 

(2) Schedule the on-site review. 

(3) Complete the on-site review. 

(4) Complete the off-site analysis, if 
conducted. 

(5) Give notice of compliance or 
issue show cause notice. 

(c) Failure to give the contractor a 
notice of compliance or issue a show 
cause notice within the time period set 
forth in paragraph (a) shall not be 
deemed a finding of compliance or ac- 
ceptance of the contractor’s affirma- 
tive action program. 


§ 60-60.8 Supersedure. 


The requirements of this part 60-60 
supersede the prior version of Revised 
Order No. 14 published at 38 FR 
13376, May 21, 1973. 


§ 60-60.9 Attachments. 


The following formats are set out in 
full as they give detailed information 
as to procedures and requirements of 
value to contractors: 


PART 60-250—AFFIRMATIVE ACTION 
OBLIGATIONS OF CONTRACTORS 
AND SUBCONTRACTORS FOR DIS- 
ABLED VETERANS AND VETERANS 
OF THE VIETNAM ERA 


Subpart A—Preliminary Matters, Affirmative: 
Action Clause, Compliance 


Sec. 

60-250.1 
60-250.2 
60-250.3 


Purpose and application. 

Definitions 

Coverage and waivers. 

60-250.4 Affirmative action clause. 

60-250.5 Applicability of the affirmative 
action program requirement. 

60-250.6 Affirmative action policy, 
tices and procedures. 

60-250.7 Determination of disability. 

60-250.8 [Reserved} 

60-250.9 Labor unions and recruiting and 
training agencies. 


Subpart B—General Enforcement and 
Complaint Procedure 


60--250.20 Subcontracts. 

60-250.21 Adaptation of language. 

60-250.22 Incorporation by reference. 

60-250.23 Incorporation by operation of 
the Act and agency regulations. 

60-250.24 Duties of agencies. 

60-250.25 Evaluations by the Director. 

60-250.26 Complaint procedures. 

60-250.27 Noncomphiance with the affirma- 
tive action clause. 


prac- 
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60-250.28 
60-250.29 
60-250.30 


Actions for noncompliance. 

Formal hearings. 

Notification of agencies. 

60-250.31 Contractor ineligibility list. 

60-250.32 Disputed matters related to the 
affirmative action program. 

60-250.33 Responsibilities of State employ- 
ment services. 


Subpart C—Ancillary Matters 


60-250.50 Reinstatement of ineligible con- 
tractors and subcontractors. 

60-250.51 Intimidation and interference. 

60-250.52 Recordkeeping. 

60-250.53 Access to records of employment. 

60-250.54 Rulings and interpretations. 


Appendix A. 
Appendix B. 


AvuTHoRITY: Sec. 503a), Pub. L. 92-540, 86 
Stat. 1097 (38 U.S.C. 2012), as amended by 
Sec. 402, Pub. L. 93-508, 88 Stat. 1593 (38 
U.S.C. 2012), as amended by E.O. 12086. 


Subpart A—Preliminary Matters, Af- 
firmotive Action Clause, Compli- 
ance 


§ 60-250.1 Purpose and application. 


The purpose of the regulations in 
this part is to assure compliance with 
section 402 of the Vietnam Era Veter- 
ans Readjustment Assistance Act of 
1974, which requires government con- 
tractors and subcontractors to take af- 
firmative action to employ and ad- 
vance in employment qualified dis- 
abled veterans and veterans of. the 
Vietnam era. The regulations in this 
part apply to all government contracts 
and subcontracts for the furnishing of 
supplies or services or for the use of 
real or personal property (including 
construction) for $10,000 or more. 


§ 60-250.2 Definitions. 


“Act” means the Vietnam Era Veter- 
ans Readjustment Assistance Act of 
1974, Pub. L. 93-508, as it amends 38 
U.S.C. 2012, the Vietnam Era Veterans 
Readjustment Assistance Act of 1972. 

“Affirmative action clause’’ means 
the contract provisions set forth in 
§ 60-250.4. 

“Agency” means any contracting 
agency of the government. 

“Assistant Secretary” means the As- 
sistant Secretary of Labor for Employ- 
ment Standards or his or her designee. 

“Construction” means the construc- 
tion, rehabilitation, alteration, conver- 
sion, extension, demolition, or repair 
of buildings, highways, or other 
changes or improvements to real prop- 
erty, including facilities providing util- 
ity services. The term also includes the 
supervision, inspection, and other 
onsite functions incidental to the 
actual construction. 

“Contract” means any government 
contract. 

“Contracting agency” means any de- 
partment, agency, establishment or in- 
strumentality of the United States, in- 
cluding any wholly owned Govern- 
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ment corporation, which enters into 
contracts. 

“Contractor” means, unless other- 
wise indicated, a prime contractor or 
subcontractor. 

“Director” means the Director of 
the Office of Federal Contract Com- 
pliance Programs of the United States 
Department of Labor. 

“Disabled veteran” means a person 
entitled to disability compensation 
under laws administered by the Veter- 
ans Administration for disability rated 
at 30 per centum or more, or a person 
whose discharge or release from active 
duty was for a disability incurred or 
aggravated in the line of duty. 

“Government” means the Govern- 
ment of the United States of America. 

“Government contract” means any 
agreement or modification thereof be- 
tween any contracting agency and any 
person for the furnishing of supplies 
or services or for the use of real or 
personal property including lease ar- 
rangements. The term “services”, as 
used in this section includes, but is not 
limited to the following services: Util- 
ity, construction, transportation, re- 
search, insurance, and fund deposi- 
tory, irrespective of whether the gov- 
ernment is the purchaser or seller. 
The term ‘‘government contract” does 
not include (1) agreements in which 
the parties stand in the relationship of 
employer and employee, and (2) feder- 
ally assisted contracts. 

“Modification” means any alteration 
in the terms and conditions of a con- 
tract, including supplemental agree- 
ments, amendments, and extensions. 

‘““‘Person”’ means any natural person, 
corporation, partnership, or joint ven- 
ture, unincorporated association, State 
or local government, and any agency, 
instrumentality, or subdivision of such 
a government. 

“Prime contractor” means any 
person holding a contract, and, for the 
purposes of subpart B of this part, in- 
cludes any person who has held a con- 
tract subject to the act. 

“Qualified disabled veteran” means 
a disabled veteran as defined in § 60- 
250.2 who is capable of performing a 
particular job, with reasonable accom- 
modation to his or her disability. 

“Recruiting and training agency” 
means any person who refers workers 
to any contractor or subcontractor, or 
who provides or supervises apprentice- 
ship or training for employment by 
any contractor or subcontractor. 

“Rules, regulations, and relevant 
orders of the Secretary of Labor” as 
used in paragraph (i) of the affirma- 
tive action clause means rules, regula- 
tions, and relevant orders of the Secre- 
tary of Labor or his or her designee 
issued pursuant to the act. 

“Secretary” means the Secretary of 
Labor, U.S. Department of Labor. 
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“Subcontract” means any agreement 
or arrangement between a contractor 
and any person (in which the parties 
do not stand in the relationship of an 
employer and an employee): 

(1) For the furnishing of supplies or 
services or for the use of real or per- 
sonal property, including lease ar- 
rangements which, in whole or in part, 
is necessary to the performance of any 
one or more contracts; or 

(2} Under which any portion of the 
contractor’s. obligation under any one 
or more contracts is performed, under- 
taken, or assumed. 

“Subcontractor” means any person 
holding a subcontract and, for the pur- 
pose of subpart B of this part, any 
person who has held a subcontract 
subject to the act. 

“United States” as used herein shall 
include the several States, the District 
of Columbia, the Virgin Islands, the 
Commonwealth of Puerto Rico, Guam, 
the Panama Canal Zone, American 
Samoa and the Trust Territory of the 
Pacific Islands. 

“Veteran of the Vietnam era” means 
@ person (1) who (i) served on active 
duty for a period of more than 180 
days, any part of which occurred be- 
tween August 5, 1964 and May 7, 1975, 
and was discharged or released there- 
from with other than a dishonorable 
discharge, or (ii) was discharged or re- 
leased from active duty for a service- 
connected disability if any part of 
such active duty was performed be- 
tween August 5, 1964 and May 7, 1975, 
and (2) who was so discharged or re- 
leased within 48 months preceding the 
alleged violation of the act, the affirm- 
ative action clause, and/or the regula- 
tions issued pursuant to the act. 


§ 60-250.3 Coverage and waivers. 


(a) General. (1) Transactions for less 
than $10,000. Contracts and subcon- 
tracts for less than $10,000 are not 
covered by the act. No agency, con- 
tractor or’ subcontractor shall procure 
supplies or services in less than usual 
quantities to avoid the applicability of 
the affirmative action clause. 

(2) Contracts and subcontracts for 
indefinite quantities. With respect to 
indefinite delivery-type contracts and 
subcontracts (including, but not limit- 
ed to, open-end contracts, require- 
ment-type contracts, Federal Supply 
Schedule contracts, ‘‘call-type” con- 
tracts, and purchase notice agree- 
ments), the affirmative action clause 
shall be included unless the contract- 
ing agency has reason to believe that 
the amount to be ordered in any year 
under such contract will be less than 
$10,000. The applicability of the af- 
firmative action clause shall be deter- 
mined at the time of award for the 
first year, and annually thereafter for 
succeeding years, if any. Notwith- 
standing the above, the affirmative 
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action clause shall be applied to such 
contract whenever the amount of a 
single order is $10,000 or more. Once 
the affirmative action clause is deter- 
mined to be applicable, the contract 
shall continue to be subject to such 
clause for its duration, regardless of 
the amounts ordered, or reasonably 
expected to be ordered in any year. 

(3) Work outside the United States. 
The requirements of the affirmative 
action clause are waived with respect 
to contracts and subcontracts with 
regard to work performed outside the 
United States by employees who were 
not recruited within the United States. 

(4) Contracts with State or local gov- 
ernments. The requirements of the af- 
firmative action clause in any contract 
or subcontract with a State or local 
government (or any agency, instru- 
mentality or subdivision thereof) shall 
not be applicable to any agency, in- 
strumentality or subdivision of such 
government which does not partici- 
pate in work on or under the contract 
or subcontract. 

(5) Facilities not connected with con- 
tracts. The Director may waive the re- 
quirements of the affirmative action 
clause with respect to any of a prime 
contractor’s or subcontractor’s facili- 
ties which he or she finds to be in all 
respects separate and distinct from ac- 
tivities of the prime contractor or sub- 
contractor related to the performance 
of the contract or subcontract, pro- 
vided that he or she also finds that 
such a waiver will not interfere with or 
impede the effectuation of the act. 
Such waivers shall be considered only 
upon the request of the contractor or 
subcontractor. 

(b) Waivers. (1) Specific contracts 
and classes of contracts. The head of 
an agency, with the concurrence of 
the Director, may waive the applica- 
tion to any contract or subcontract of 
any part of or all the affirmative 
action clause when he or she deems 
that special circumstances in the na- 
tional interest so require. The agency 
head, with the concurrence of the Di- 
rector, may also grant such waivers to 
groups or categories of contracts or 
subcontracts of the same type where it 
is (i) in the national interest, (ii) found 
impracticable to act upon each request 
individually, and (iii) where such 
waiver will substantially contribute to 
convenience in administration of the 
act. 

(2) National security. Any require- 
ment set forth in the regulations in 
this Part shall not apply to any con- 
tract or subcontract whenever the 
head of the contracting agency deter- 
mines that such contract or subcon- 
tract is essential to the national securi- 
ty and that it award without comply- 
ing with such requirements is neces- 
sary to the national security. Upon 
making such a determination, the 
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head of the agency will notify the Di- 
rector in writing within 30 days. 

(c) Withdrawal of waiver. When a 
waiver has been granted for any class 
of contracts or subcontracts under this 
section other than contracts granted 
waivers under paragraph (b)(2) of this 
section, the Director may withdraw 
the waiver for a specific contract or 
subcontract or group of contracts or 
subcontracts to be awarded, when in 
his or her judgment such action is nec- 
essary or appropriate to achieve the 
purposes of the act. The withdrawal 
shall not apply to contracts or subcon- 
tracts awarded prior to the withdraw- 
al, except that in procurements en- 
tered into by formal advertising, or 
the various forms of restricted formal 
advertising, such withdrawal shall not 
apply unless the withdrawal is made 
more than 10 calendar days before the 
date set for the opening of the bids. 


§ 60-250.4 Affirmative action clause. 


Each agency and each contractor 
and subcontractor shall include the 
following affirmative action clause in 
each of its covered government con- 
tracts or subcontracts (and modifica- 
tions, renewals, or extensions thereof 
if not included in the original con- 
tract): 


AFFIRMATIVE ACTION FOR DISABLED VETERANS 
AND VETERANS OF THE VIETNAM ERA 


(a) The contractor will not discriminate 
against any employee or applicant for em- 
ployment because he or she is a disabled 
veteran or veteran of the Vietnam era in 
regard to any position for which the em- 
ployee or applicant for employment is quali- 
fied. The contractor agrees to take affirma- 
tive action to employ, advance in employ- 
ment and otherwise treat qualified disabled 
veterans and veterans of the Vietnam era 
without discrimination based upon their dis- 
ability or veterans status in all employment 
practices such as the following: Employ- 
ment upgrading, demotion or transfer, re- 
cruitment, advertising, layoff or termina- 
tion, rates of pay or other forms of compen- 
sation, and selection for training, including 
apprenticeship. 

(b) The contractor agrees that all suitable 
employment openings of the contractor 
which exist at the time of the execution of 
this contract and those which occur during 
the performance of this contract, including 
those not generated by this contract and in- 
cluding those occurring at an establishment 
of the contractor other than the one where- 
in the contract is being performed but ex- 
cluding those of independently operated 
corporated affiliates, shall be listed at an 
appropriate local office of the State employ- 
ment service system wherein the opening 
occurs. The contractor further agrees to 
provide such reports to such local office re- 
garding employment openings and hires as 
may be required. 

State and local government agencies hold- 
ing Federal contracts of $10,000 or more 
shall also list all their suitable openings 
with the appropriate office of the State em- 
ployment service, but are not required to 
provide those reports set forth in para- 
graphs (d) and (e). 


(c) Listing of employment openings with 
the employment service system pursuant to 
this clause shall be made at least concur- 
rently with the use of any other recruit- 
ment source or effort and shall involve the 
normal obligations which attach to the plac- 
ing of a bona fide job order, including the 
acceptance of referrals of veterans and non- 
veterans. The listing of employment open- 
ings does not require the hiring of any par- 
ticular job applicant or from any particular 
group of job applicants, and nothing herein 
is intended to relieve the contractor from 
any requirements in Executive Orders or 
regulations regarding nondiscrimination in 
employment. 

(d) The reports required by paragraph (b) 
of this clause shall include, but not be limit- 
ed to, periodic reports which shall be filed 
at least quarterly with the appropriate local 
office or, where the contractor has more 
than one hiring location in a State, with the 
central office of that State employment 
service. Such reports shall indicate for each 
hiring location (1) the number of individ- 
uals hired during the reporting period, (2) 
the number of nondisabled veterans of the 
Vietnam era hired, (3) the number of dis- 
abled veterans of the Vietnam era hired, 
and (4) the total number of disabled veter- 
ans hired. The reports should include cov- 
ered veterans hired for on-the-job training 
under 38 U.S.C. 1787. The contractor shall 
submit a report within 30 days after the end 
of each reporting period wherein any per- 
formance is made on this contract identify- 
ing data for each hiring location. The con- 
tractor shall maintain at each hiring loca- 
tion copies of the reports submitted until 
the expiration of one year after final pay- 
ment under the contract, during which time 
these reports and related documentation 
shall be made available, upon request, for 
examination by any authorized representa- 
tives of the contracting officer or of the Sec- 
retary of Labor. Documentation would in- 
clude personnel records respecting job open- 
ings, recruitment and placement. 

(e) Whenever the contractor becomes con- 
tractually bound to the listing provisions of 
this clause, it shall advise the employment 
service system in each State where it has es- 
tablishments of the name and location of 
each hiring location in the State. As long as 
the contractor is contractually bound to 
these provisions and has so advised the 
State system, there is no need to advise the 
State system of subsequent contracts. The 
contractor may advise the State system 
when it is no longer bound by this contract 
clause. 

(f) This clause does not apply to the list- 
ing of employment openings which occur 
and are filled outside of the 50 States, the 
District of Columbia, Puerto Rico, Guam, 
and the Virgin Islands. 

(g) The provisions of paragraphs (b), (c), 
(d), and (e) of this clause do not apply to 
openings which the contractor proposes to 
fill from within his own organization or to 
fill pursuant to a customary and traditional 
employer-union ‘hiring arrangement. This 
exclusion does not apply to a particular 
opening once an employer decides to consid- 
er applicants outside of his own organiza- 
tion or employer-union arrangement for 
that opening. 

(h) As used in this clause: (1) “All suitable 
employment openings” includes, but is not 
limited to, openings which occur in the fol- 
lowing job categories: Production and non- 
production; plant and office; laborers and 
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mechanics; supervisory and nonsupervisory; 
technical; and executive, administrative, 
and professional openings as are compensat- 
ed on a salary basis of less than $25,000 per 
year. This term includes full-time employ- 
ment, temporary employment of more than 
3 days’ duration, and part-time employment. 
It does not include openings which the con- 
tractor proposes to fill from within his own 
organization or to fill pursuant to a custom- 
ary and traditional employer-union hiring 
arrangement nor openings in an educational 
institution which are restricted to students 
of that institution. Under the most compel- 
ling circumstances an employment opening 
may not be suitable for listing, including 
such situations where the needs of the Gov- 
ernment cannot reasonably be otherwise 
supplied, where listing would be contrary to 
national security, or where the requirement 
of listing would otherwise not be for the 
best interest of the Government. 

(2) “Appropriate office of the State em- 
ployment service system” means the local 
office of the Federal-State national system 
of public employment offices with assigned 
responsibility for serving the area where the 
employment opening is to be filled, includ- 
ing the District of Columbia, Guam, Puerto 
Rico, and the Virgin Islands. 

(3) “Cpenings which the contractor pro- 
poses to fill from within his own organiza- 
tion” means employment openings for 
which no consideration will be given to per- 
sons outside the contractor’s org2nization 
(including any affiliates, subsidiaries, and 
the parent companies) and inciudes any 
openings which the contractor proposes to 
fill from regularly established “‘recail’’ lists. 

(4) “Openings which the contractor pro- 
poses to fill pursuant to a customary and 
traditional employer-union hiring arrange- 
ment” means employment openings which 
the contractor proposes to fill from union 
halls, which is part of the customary and 
traditional hiring relationship which exists 
between the contractor and representatives 
of his employees. 

di) The contractor agrees to comply with 
the rules, regulations, and relevant orders of 
the Secretary of Labor issued pursuant to 
the act. 

(j) In the event of the contractor’s non- 
compliance with the requirements of this 
clause, actions for noncompliance may be 
taken in accordance with the rules, regula- 
tions, and relevant orders of the Secretary 
of Labor issued pursuant to the act. 

(k) The contractor agrees to pest in con- 
spicuous places, available to employees and 
applicants for employment, notices in a 
form to be prescribed by the Director, pro- 
vided by or through the contracting officer. 
Such notice shall state the contractor’s obli- 
gation under the law to take affirmative 
action to employ and advance in employ- 
ment qualified disabled veterans and veter- 
ans of the Vietnam era for employment, and 
the rights of applicants and employees. 

()) The contractor will notify each labor 
union or representative of workers with 
which it has a collective bargaining agree- 
ment or other contract understanding, that 
the contractor is bound by the terms of the 
Vietnam Era Veterans Readjustment Assist- 
ance Act, and is committed*to take affirma- 


tive action to employ and advance in em-° 


ployment qualified disabled veterans and 
veterans of the Vietnam Era. 

(m) The contractor will include the provi- 
sions of this clause in every subcontract or 
purchase order of $10,000 or more unless 
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exempted by rules, regulations, or orders of 
the Secretary issued pursuant to the Act, so 
that such provisions will be binding upon 
each subcontractor or vendor. The contrac- 
tor will take such action with respect to any 
subcontract or purchase order as the Direc- 
tor of the Office of Federal Contract Com- 
pliance Programs may direct to enforce 
such provisions, including action for non- 
compliance. 


§ 60-250.5 Applicability of the affirmative 
action program requirement. 

(a) Within 120 days of the com- 
mencement of a contract every Gov- 
ernment contractor or subcontractor 
holding a contract of $50,000 or more 
and having 50 or more employees shall 
prepare and maintain an affirmative 
action program at each establishment 
which shall set forth the contractor’s 
policies, practices and procedures in 
accordance with § 60-250.6 of this part. 
This program may be integrated into 
or kept separate from other affirma- 
tive action programs of the contractor. 
Contractors presently holding Govern- 
ment contracts shall update their af- 
firmative action programs within 120 
days of the effective date of this part. 

(bo) The affirmative action program 
shall be reviewed and updated annual- 
ly. If there are any significant changes 
in procedures, rights or benefits as a 
result of the annual updating, those 
changes shall be communicated to em- 
ployees and applicants for employ- 
ment. 

(c) The full affirmative action pro- 
gram shall be available for inspection 
to any employee or applicant for em- 
ployment upon request. The location 
and hours during which the program 
may be obtained shail be posted at 
each facility. 

(d) The contractor shall invite all 
disabled veterans and veterans of the 
Vietnam era who wish to benefit 
under the affirmative action program 
to identify themselves to the contrac- 
tor. The invitation shall state that the 
information is voluntarily provided, 
that it will be kept confidential, that 
refusal to provide it’ will not subject 
the applicant or employee to any ad- 
verse treatment, and that it will be 
used only in accordance with the Act 
and regulations in this part. If an ap- 
plicant or employee so identifies him- 
self or herself, the contractor should 
also seek the advice of the applicant or 
employee regarding proper placement 
and appropriate accommodation (an 
acceptable form for such an invitation 
is set forth in appendix A attached). 
Nothing in this section shall preclude 
an employee from informing a con- 
tractor at a future time of his or her 
desire to benefit from this program. 
Nothing in this section shall relieve a 
contractor from liability for discrimi- 
nation under the act. 
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§ 60-250.6 Affirmative action policy, prac- 
tices and procedures. 


(a) General requirements. Under the 
affirmative action obligation imposed 
by the Vietnam Era Veterans Read- 
justment Assistance Act of 1974, con- 
tractors are required to take affirma- 
tive action to employ and advance in 
employment qualified disabled veter- 
ans and veterans of the Vietnam era at 
all levels of employment, including the 
executive level. Such action shall 
apply to all employment practices, in- 
cluding, but not limited to, the follow- 
ing: hiring, upgrading, demotion or 
transfer, recruitment or recruitment 
advertising, layoff or termination, 
rates of pay or other forms of compen- 
sation, and selection for training, in- 
cluding apprenticeship and on-the-job 
training programs under 38 U.S.C. 
1787. 

(b) Proper consideration of 
qualifications.Contractors shall reveiw 
their personnel processes to determine 
whether their present procedures 
assure careful, thorough and system- 
atic consideration of the job qualifica- 
tions of known disabled veteran appli- 
cants and Vietnam era veteran appli- 
cants for job vacancies filled either by 
hiring or promotion, and for all train- 
ing opportunities offered or available. 
In determining the qualifications of a 
covered veteran, the contractor shall 
consider only that portion of the mili- 
tary record, including discharge 
papers, relevant to the specific job 
qualifications for which the veteran is 
being considered. To the extent that it 
is necessary to modify their personnel 
procedures, contractors shall include 
the development of new procedures 
for this purpose in their affirmative 
action program required under this 
part. These procedures must be de- 
signed so as to facilitate a review of 
the implementation of this require- 
ment by the contractor or the Govern- 
ment. (The appendix attached is an 
example of an appropriate set of pro- 
cedures. The procedures in appendix B 
are not required and contractors may 
develop other procedures which are 
appropriate to their circumstances.) 

(c) Physical and mental qualifica- 
tions. (1) The contractor shall provide 
in its affirmative action program, and 
shall adhere to, a schedule for the 
review of all physical or mental job 
qualification requirements to insure 
that, to the extent qualification re- 
quirements tend to screen out quali- 
fied disabled veterans, they are job re- 
lated and are consistent with business 
necessity and the safe performance of 
the job, 

(2) Whenever a contractor applies 
physical or mental job qualification 
requirements in the selection of appli- 
cants or employees for employment or 
other change in employment status 
such as promotion, demotion, or tran- 
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ing, to the extent that qualification re- 
quirements tend to screen out quali- 
fied disabled veterans, the require- 
ments shall be related to the specific 
job or jobs for which the individual is 
being considered and shall be consist- 
ent with business necessity and the 
safe performance of the job. The con- 
tractor shall have the burden to dem- 
onstrate that it has complied with the 
requirements of this paragraph. 

(3) Nothing in this section shall pre- 
hibit a contractor from conducting a 
comprehensive medical examination 
prior to employment provided that the 
results of such an examination shall 
be used only in accordance with the 
requirements of this section. When- 
ever a contractor inquires into an ap- 
plicant’s or employee’s physical or 
mental condition or conducts a medi- 
cal examination prior to employment 
or change in employment status infor- 
mation obtained in response to such 
inquiries or examination shall be kept 
confidential except that: 

(i) Supervisors and managers may be 
informed regarding restrictions on the 
work or duties of disabled veterans 
and regarding accommodations; and 

(ii) First aid and safety personnel 
may be informed, where and to the 
extent appropriate, if the condition 
might require emergency treatment; 
and 

(iii) Government officials investigat- 
ing compliance with the act shall be 
informed. 

(d) Accommodation to physical and 
mental limitations of employees. A 
contractor must make a reasonable ac- 
commodation to the physical and 
mental limitations of a disabled veter- 
an unless the contractor can demon- 
strate that such an accommodation 
would impose an undue hardship on 
the conduct of the contractor’s busi- 
ness. In determining the extent of a 
contractor’s accommodation  obliga- 
tions, the following factors among 
others may be considered: (1) Business 
necessity and (2) financial costs and 
expenses. 

(e) Compensation. In offering em- 
ployment or promotions to disabled 
veterans, and veterans of the Vietnam 
era, the contractor may not reduce the 
amount of compensation offered be- 
cause of any disability income, pension 
or other benefit the applicant or em- 
ployee receives from another source. 

(f) Outreach, positive recruitment, 
and external dissemination of policy. 
Contractors shall review their employ- 
ment practices to determine whether 
their personnel programs provide the 
required affirmative action for em- 
ployment and advancement of quali- 
fied disabled veterans and veterans of 
the Vietnam era. Based upon the find- 
ings of such reviews, contractors shall 
undertake appropriate outreach and 
positive recruitment activities, such as 
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those listed below. It is not contem- 
plated that contractors will necessarily 
undertake all the listed activities or 
that their activities will be limited to 
those listed. The scope of a contrac- 
tor’s efforts shall depend upon all the 
circumstances, including the contrac- 
tor’s size and resources and the extent 
to which existing employment prac- 
tices are adequate. 

(1) The contractor should develop 
internal communication of its obliga- 
tion to engage in affirmative action ef- 
forts to employ qualified disabled vet- 
erans.and veterans of the Vietnam era 
in such a manner as to foster under- 
standing, acceptance and _ support 
among the contractor’s executive, 
management, supervisory and _ all 
other employeess and to encourage 
such persons to take the necessary 
action to aid the contractor in meeting 
this obligation. 

(2) The contractor should develop 
reasonable internal procedures to 
ensure that its obligation to engage in 
affirmative action to employ and pro- 
mote qualified disabled veterans and 
veterans of the Vietnam era is being 
fully implemented. 

(3) The contractor should periodical- 
ly inform all employees and prospec- 
tive employees of its commitment to 
engage in affirmative action to in- 
crease employment’ opportunities for 
qualified disabled veterans and veter- 
ans of the Vietnam era. 

(4) The contractor should enlist the 
assistance and support of all recruiting 
sources including as follows: 

(i) The local Veterans Employment 
Representative or his or her designee 
in the State Employment Service 
Office nearest each establishment 
where hiring takes place to recruit job 
ready veterans and to develop on-the- 
job training opportunities for covered 
veterans wherever feasible; (ii) The 
Veterans Administration Regional 
Office nearest each establishment to 
develop on-the-job training opportuni- 
ties for covered veterans, and to re- 
cruit job ready veterans; 

(iii) The office of the National Alli- 
ance of Businessmen nearest each es- 
tablishment where hiring takes place 
in order to cooperate in the Jobs for 
Veterans’ Program; 

(iv) The veterans’ counselors and 
coordinators (“Vet-Reps”’ and 
“VCIPS’’) on college campuses for the 
recruitment of covered veterans; 

(v) The service officers of the na- 
tional veterans groups active in the 
area of each establishment where 
hiring takes place for the recruitment 
of covered veterans; and 

(vi) Local veterans’ groups and veter- 
ans’ service centers in the area of each 
establishment where employment ser- 
vices are performed near major cities, 
for the recruitment of covered veter- 
ans. 


(5) The contractor should establish 
meaningful contacts with appropriate 
veterans’ service organizations which 
service disabled veterans or veterans 
of the Vietnam era, for such purposes 
as advice, technical assistance and re- 
ferral of potential employees. Techni- 
cal assistance from the resources listed 
in this paragraph may consist. of 
advice on proper placement, recruit- 
ment, training and accommodations 
contractors may undertake, but no 
such resource providng technical as- 
sistance shall have the authority to 
approve or disapprove the acceptabil- 
ity of affirmative action programs. 

(6) The contractor should review em- 
ployment records to determine the 
availability of promotable and trans- 
ferrable qualified known disabled vet- 
erans and veterans of the Vietnam era 
presently employed, and to the deter- 
mine whether their present and poten- 
tial skills are being fully utilized or de- 
veloped. 

(7) The contractor should send writ- 
ten notification of company policy to 
all subcontractors, vendors and suppli- 
ers, requesting appropriate action on 
their part. 

(8) The contractor should consider 
all qualified disabled veterans and vet- 
erans of the Vietnam era not currently 
in the workforce having requisite skills 
who can be recruited through affirma- 
tive action measures. 

(g) Internal dissemination of policy. 
A strong outreach program will be in- 
effective without adequate internal 
support from supervisory and manage- 
ment personnel and other employees. 
In order to assure greater employee 
cooperation and participation in the 
contractor’s efforts, the contractor 
should adopt, implement and dissemi- 
nate this policy internally as follows: 

(1) Include it in the contractor’s 
policy manual. 

(2) Publicize it in the company news- 
paper, magazine, annual report and 
other media. 

(3) Conduct special meetings with 
executive, management, and supervi- 
sory personnel to explain the intent of 
the policy and individual responsibili- 
ty for effective implementation, 
making clear the chief executive offi- 
cer’s attitude. 

(4) Schedule special meetings with 
all employees to discuss policy and ex- 
plain individual employee responsibil- 
ities. 

(5) Discuss the policy thoroughly in 
both employee orientation and man- 
agement training programs. 

(6) Meet with union officials to 
inform them of the _ contractor’s 
policy, and request their cooperation. 

(7) Include nondiscrimination 
clauses in all union agreements, and 
review all contractual provisions to 
insure they are nondiscriminatory. 
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(8) Include articles on accomplish- 
ments of disabled veterans and veter- 
ans of the Vietnam era in company 
publications. 

(9) Post the policy on company bul- 
letin boards, including a statement 
that employees and applicants are pro- 
tected from coercion, intimidation, in- 
terference or discrimination for filing 
a complaint or assisting in an investi- 
gation under the Act. 

(h) Responsibility for implementa- 
tion. An executive of the contractor 
should be designated as director or 
manager of company affirmative 
action activities under these regula- 
tions. His or her identity should 
appear on all internal and external 
communications regarding the compa- 
ny’s affirmative action programs. This 
executive should be given necessary 
top management support and staff to 
manage the implementation of this 
program, including the following activ- 
ities: 

(1) Develop policy statements, af- 
firmative action programs, and inter- 
nal and external communication tech- 
niques. The latter techniques should 
include regular discussions with local 
managers, supervisors and employees 
to be certain the contractor’s policies 
are being followed. In addition, super- 
visors should be advised that: 

(i) Their work performance is being 
evaluated on the basis of their affirm- 
ative action efforts and results, as well 
as other criteria. 

(ii) The contractor is obligated to 
prevent harassment of employees 
placed through affirmative action ef- 
forts, as set forth in § 60-250.51. 

(2) Identify problem areas in con- 
junction with line management and 
known disabled veterans, in the imple- 
mentation of the affirmative action 
programs, and develop solutions. This 
is particularly important for the ac- 
commodations requirements. 

(3) Design and implement audit and 
reporting systems that will: 

(i) Measure effectiveness of the con- 
tractor’s programs. 

Gi) Indicate need for remedial 
action. 

(iii) Determine the degree to which 
the contractor’s objectives have been 
attained. 

(iv) Determine whether known dis- 
abled veterans and veterans of the 
Vietnam era have had the opportunity 
to participate in all company spon- 
sored educational, training, recreation- 
al and social activities. 

(v) Insure that each location is in 
compliance with the Act and the regu- 
lations in this Part. 

(4) Serve as liaison between the con- 
tractor and enforcement agencies. 

(5) Serve as liaison between the con- 
tractor and organizations of and for 
disabled veterans and veterans of the 
Vietnam era, and arrange for the 
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active involvement by company repre- 
sentatives in the community service 
programs of local organizations of and 
for disabled veterans and veterans of 
the Vietnam era. 

(6) Keep management informed of 
the latest developments in the entire 
affirmative action area. 

(7) Arrange for career counseling for 
known disabled veterans and veterans 
of the Vietnam era. 

(i) Development and execution of af- 
firmative action programs. (1) Job 
qualification requirements reviewed 
pursuant to paragraph (c) of this sec- 
tion should be made available to all 
members of management involved in 
the recruitment, screening, selection, 
and promotion process. 

(2) The contractor should evaluate 
the total selection process including 
training and promotion to insure free- 
dom from stereotyping disabled veter- 
ans and veterans of the Vietnam era in 
a manner which limits their access to 
all jobs for which they are qualified. 

(3) All personnel involved in the re- 
cruitment, screening, selection, promo- 
tion, disciplinary, and related process- 
es should be carefully selected and 
trained to insure that the commit- 
ments in its affirmative action pro- 
gram are implemented. f 

(4) Formal briefing sessions should 
be held, preferably on company prem- 
ises, with representatives from recruit- 
ing sources. Plant tours, clear and con- 
cise explanations of current and 
future job openings, position descrip- 
tions, worker specifications, explana- 
tions of the company’s selection proc- 
ess, and recruiting literature should be 
an integral part of the briefings. 
Formal arrangements should be made 
for referral of applicants, follow up 
with sources, and feedback on disposi- 
tion of applicants. 

(5) A special effort should be made 
to include qualified disabled veterans 
or veterans of the Vietnam era on the 
personnel relations staff. 

(6) Active participation in veterans 
“job fairs” is desirable. 

(7) Recruiting efforts at all educa- 
tional institutions should incorporate 
special efforts to reach disabled veter- 
ans and veterans of the Vietnam era. 

(8) An effort should be made to par- 
ticipate in workstudy programs with 
Veterans’ Administration rehabilita- 
tion facilities which specialize in train- 
ing or educating disabled veterans. 

(9) The contractor should use all 
available resources to continue or es- 
tablish federally-assisted apprentice- 
ship and on-the-job training programs 
under 38 U.S.C. 1787. 


§ 60-250.7 Determination of disability. 


Any disabled veteran filing an ad- 
ministrative complaint with the Veter- 
ans Employment Service under this 
part shall submit documentation from 
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the Veterans Administration or mili- 
tary service from which the person 
was discharged or released which indi- 
cates his or her disability. Such docu- 
mentation shall be updated within 1 
year prior to filing the complaint. 


§ 60-250.8 [Reserved] 


§ 60-250.9 Labor unions and recruiting 
and training agencies. 


(a) Whenever performance in ac- 
cordance with the affirmative action 
clause or any matter contained in the 
regulations in this Part may necessi- 
tate a revision of a collective bargain- 
ing agreement, the labor union or 
unions which are parties to such 
agreements shall be given an adequate 
opportunity to present their views to 
the Director. 

(b) The Director shall use his or her 
best efforts; directly or through con- 
tractors, subcontractors, local officials, 
the Veterans Administration, veterans’ 
organizations and all other available 
instrumentalities, to cause any labor 
union, recruiting and training agency 
or other representative of workers 
who are or may be engaged in work 
under contracts and subcontracts to 
cooperate with, and to assist in, the 
implementation of the purposes of the 
Act. 


Subpart B—General Enforcement and 
Complaint Procedure 


§ 60-250.20 Subcontracts. 


Each nonexempt prime contractor 
and subcontractor shall include the af- 
firmative action clause prescribed in 
§ 60-250.4 in each of their nonexempt 
subcontracts. The clause may be incor- 
porated by reference in accordance 
with § 60-250.22. 


§ 60-250.21 Adaptation of language. 


Such necessary changes in language 
may be made to the affirmative action 
clause (see § 60-250.4) as shall be ap- 
propriate to identify properly the par- 
ties and their undertakings. 


§ 60-250.22 Incorporation by reference. 


The affirmative action clause and 
the regulations contained in this part 
may be incorporated by reference in 
all contracts and subcontracts. 


§ 60-250.23 Incorporation by operation of 
the Act and agency regulations. 


By operation of the Act, the affirma- 
tive action clause shall be considered 
to be a part of every contract and sub- 
contract required by the Act and the 
regulations in this part to include such 
a clause, whether or not it is physical- 
ly incorporated in such contracts and 
whether or not there is a written con- 
tract between the agency and the con- 
tractor. 
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§ 60-250.24 Duties of agencies. 


(a) General responsibility. Each 
agency shall cooperate with the Direc- 
tor in the performance of his or her 
responsibilities under the Act. Such 
cooperation shall include the responsi- 
bility to insure that contractors are 
fully cognizant of their obligations 
under the Act and this part, to provide 
the Director with any information 
which comes to its attention that the 
contractor is not in compliance with 
the Act or this part, and to take such 
actions for noncompliance as set forth 
in §60-250.28 as may be ordered by 
the Director. 

(b) Reserved. 


§ 60-250.25 Evaluations by the Director. 


The Director shall be primarily re- 
sponsible for undertaking such investi- 
gations of complaints and other mat- 
ters as well as evaluations of contrac- 
tor and agency performance as may be 
necessary to assure that the purposes 
of the Vietnam Veteran’s Readadjust- 
ment Assistance Act, as amended are 
being effectively carried out. 


§ 60-250.26 Complaint procedures. 


(a) Place and time for filing. Any ap- 
plicant for employment with a con- 
tractor or any employee of a contrac- 
tor may, personally or by an author- 
ized representative, file a written com- 
plaint with the Veteran’s Employment 
Service of the Department of Labor 
through the Local Veteran’s Employ- 
ment Representative (LVER) or his 
designee at the local State employ- 
ment office, alleging a violation of the 
Act or the regulations in-this part. 
Local Veteran’s Employment Repre- 
sentatives (LVERs) will assist veterans 
in preparing complaints and _ will 
promptly refer such complaints to the 
Director. The LVERs will keep a 
record of all complaints received and 
forwarded. LVERs will be informed of 
the progress and results of the veter- 
ans’ complaint investigations. The 
State employment services shall coop- 
erate with the Director in the investi- 
gation of any complaint. Such com- 
plaint is to be filed not later than 180 
days from the date of the alleged vio- 
lation unless the time for filing is ex- 
tended by the Director for good cause 
shown. 

(b) Referral to contractor. When a 
complaint is filed by an employee of a 
contractor and the contractor has an 
applicable internal review procedure, 
the complaint shall be referred to the 
contractor for processing under that 
procedure. The complaint and all ac- 
tions taken thereunder shall be kept 
confidential by the contractor. If 
there has not been a resolution of the 
complaint under that procedure satis- 
factory to the complainant within 60 
days of the referral, the LVER will 
refer the complaint to the Department 
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of Labor which will proceed as pro- 
vided in this section. 

(c) Contents of complaints. Com- 
plaints must be signed by the com- 
plainants or their authorized represen- 
tatives and must contain the following 
information: (1) Name and address (in- 
cluding telephone number) of the 
complainant, (2) name and address of 
the contractor or subcontractor who 
committed the alleged violation, (3) a 
description of the act or acts consid- 
ered to be a violation, (4) a copy of the 
veteran’s form DD-214, and, where ap- 
plicable, VAL-5 or similar VA certifica- 
tion indicating the percent of disabil- 
ity, updated within 1 year prior to the 
date the complaint is filed, and (5) 
other pertinent information available 
which will assist in the investigation 
and resolution of the complaint, in- 
cluding the name of any known Feder- 
al agency with which the employer 
has contracted. 

(d) Incomplete information. Where a 
complaint contains incomplete infor- 
mation, the Director shall seek the 
needed information from the com- 
plainant. If the information is not fur- 
nished to the agency or the Director 
within 60 days of the date of such re- 
quest, the case may be closed. 

(e) Investigations. The Department 
of Labor shall institute a prompt in- 
vestigation of each complaint, and 
shall be responsible for developing a 
complete case record. A complete case 
record consists of the following: (1) 
Name and address of each person in- 
terviewed, (2) a summary of his or her 
statement, (3) copies or summaries of 
pertinent documents, (4) a narrative 
summary of the evidence disclosed in 
the investigation as it related to each 
charge, and (5) recommended findings 
and resolution. 

(f) [Reserved] 

(g) Resolution of matters. (1) If the 
complaint investigation shows no vio- 
lation of the Act or regulations in this 
part, or if the Director decides not to 
initiate administrative or legal pro- 
ceedings against the contractor, the 
complainant shall be so _ notified. 
Within 30 days, the complainant may 
request review by the Director of such 
a finding or decision. 

(2) Where an investigation indicates 
that the contractor has not complied 
with the requirements of the Act or 
this part, efforts shall be made to 
secure compliance through concilia- 
tion and persuasion within a reason- 
able time. Before the contractor or 
subcontractor can be found to be in 
compliance, it must make a specific 
commitment, in writing, to take cor- 
rective action to meet the require- 
ments of the Act and this part. The 
commitment must indicate the precise 
action to be taken and dates for com- 
pletion. The time period allowed 
should be no longer than the mini- 


mum period necessary to effect such 
changes. Upon approval of such com- 
mitment by the Director, the contrac- 
tor may be considered in compliance 
on condition that the commitments 
are Kept. 

(3) Where the complaint investiga- 
tion indicates a violation of the Act or 
regulations in this part (and the com- 
plaint has not been resolved by infor- 
mal means), the Director shall afford 
the contractor an opportuinty for a 
hearing in accordance with § 60-250.29. 


§ 60-250.27 Noncompliance with the af- 
firmative action clause. 


Noncompliance with the prime con- 


tractor’s or subcontractor’s obligations 


under the affirmative action clause is 
a ground for taking appropriate action 
for noncompliance as set forth in § 60- 
250.28 by the Director, prime contrac- 
tor, or subcontractor. 


§ 60-250.28 Actions for noncompliance. 


(a) General. In every case where any 
complaint investigation indicates the 
existence of a violation of the affirma- 
tive action clause or these regulations, 
the matter should be resolved by in- 
formal means, including conciliation, 
and persuasion, whenever possible. 
This will also include establishing a 
corrective action program in accord- 
ance with § 60-250.26(¢)(2). Where the 
apparent violation is not resolved by 
informal means, the Director shall 
proceed in accordance with the en- 
forcement procedures contained in 
this part. 

(b) Judicial enforcement. In addition 
to the administrative remedies set 
forth herein, the Director may, within 
the limitations of applicable law, seek 
appropriate judicial action to enforce 
the contractual provisions set forth in 
§ 60-250.4 including appropriate in- 
junctive relief. 

(c) Withholding progress payments. 
With the prior approval of the Direc- 
tor so much of the accrued payment 
due on the contract or any other con- 
tract between the Government prime 
contractor and the Federal Govern- 
ment may be withheld as necessary to 
correct any violations of the provisions 
of the affirmative action clause. 

(d) Termination. A contract or sub- 
contract may be canceled or terminat- 
ed, in whole or in part, for failure to 
comply with the provisions of the af- 
firmative action clause. 

(e) Debarment. A prime contractor 
or subcontractor or a prospective con- 
tractor or subcontractor may be de- 
barred from receiving future contracts 
for failure to comply with the provi- 
sions of the affirmative action clause. 


§ 60-250.29 Formal hearings. 


(a) Hearing opportunity. An oppor- 
tunity for a formal hearing shall be af- 
forded to.a prime contractor or a sub- 
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contractor or a prospective prime con- 
tractor or subcontractor by the Direc- 
tor in any of the following circum- 
stances: 

(1) An apparent violation of the af- 
firmative action clause by a contractor 
or subcontractor, as shown by any in- 
vestigation, is not resolved by informal 
means and a hearing is requested; or 

(2) The Director proposes to cancel 
or terminate the contract or withhold 
progress payments, or cause the con- 
tract to be canceled or terminated or 
progress payments to be withheld, in 
whole or in part, on a contract or con- 
tracts, or to require cancellation or 
termination of a contract or subcon- 
tract or withholding of progress pay- 
ments; or 

(3) The Director proposes to declare 
a prime contractor or subcontractor 
ineligible for further contracts or sub- 
contracts under the Act. 

(b) Hearing practice and procedure. 
(1) All hearings conducted under sec- 
tion 402 of the Vieterans’ Era Veter- 
nas’ Readjustment Assistance Act of 
1974 and the regulations in this part 
shall be governed by the Rules of 
Practice for Administrative Proceed- 
ings to Enforce Equal Opportunity 
Under Executive Order 11246 con- 
tained in 41 CFR Part 60-30 except 
that complaints shall be issued by the 
Associate Solicitor, Division of Labor 
Relations and Civil Rights, Office of 
the Solicitor, rather than by the So- 
licitor of Labor. 

(2) For the purposes of hearings pur- 
suant to this Part 60-250, references in 
41 CFR Part 60-30 to ‘Executive 
Order 11246” shall mean section 402 of 
the Vietnam Era Veterans’ Readjust- 
ment Assistance Act of 1974; to “Equal 
opportunity clause” shall mean the af- 
firmative action clause published at 41 
CFR 60-250.4; and to “regulations” 
shall mean the regulations contained 
in this part 60-250. 

(3) The Administrative Law Judge’s 
recommended findings, conclusions 
and decision shall be certified to the 
Assistant Secretary, Employment 
Standards Administration rather than 
to the Secretary (see 41 CFR 60- 
30.27). Accordingly, exceptions to the 
recommended decision (41 CFR 60- 
30.28) shall be filed with the Assistant 
Secretary, Employment Standards Ad- 
ministration, and the final Adminis- 
trative Order contemplated by 41 CFR 
60-30.30 shall be issued by the Assist- 
ant Secretary Employment Standards 
Administration. Except for these 
changes in procedure, all the other 
provisions of the rules of practice cited 
in this 41 CFR 60-741.29(b) shall 
remain in full force and effect. 


§ 60-250.30 Notification of agencies. 


The Director shall notify the heads 
of all agencies of any action for non- 
compliance taken against any contrac- 
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tor after such actions have been taken. 
No agency may issue a waiver under 
§ 60-250.3(b)(1) to any contractor sub- 
ject to such action without prior ap- 
proval of the Director. 


§ 60-250.31 Contractor ineligibility list. 


The Director shall distribute periodi- 
cally a list to all executive depart- 
ments and agencies giving the names 
of prime contractors and subcontrac- 
tors who have been declared ineligible 
under the regulations in this part and 
the Act. 


§ 60-250.32 Disputed matters related to 
the affirmative action program. 


The procedures set forth in the reg- 
ulations in this part govern all dis- 
putes relative to a contractor’s compli- 
ance with the affirmative action 
clause and the requirements of this 
part. Any disputes relating to issues 
other than compliance, including con- 
tract costs arising out of the contrac- 


tor’s efforts to comply, shall be deter- 


mined by the disputes clause of the 
contract. 


§ 60-250.33 Responsibilities of State em- 
ployment services. 


(a) Any job openings listed pursuant 
to §60-250.3 which requires contrac- 
tors to list their job openings with 
State employment services offices, 
shall be utilized by State employment 
security agencies to refer qualified dis- 
abled veterans and veterans of the 
Vietnam era. 

(b) The local offices of the Federal- 
State employment service shall give 
priority in referral to disabled veter- 
ans and veterans of the Vietnam era to 
such employment openings listed by 
contractors and subcontractors pursu- 
ant to this part. 

(c) The local employment office 
staff will contract employers to solicit 
job orders. The State employment 
service will make available informa- 
tion pertinent to a determination of 
whether the contractor is in compli- 
ance with the mandatory listing and 
reporting requirements of the affirma- 
tive action clause. 


Subpart C—Ancillary Matters 


§ 60-250.50 Reinstatement of ineligible 
contractors and subcontractors. 


Any prime contractor or subcontrac- 
tor debarred from further contracts or 
subcontracts under the Act may re- 
quest reinstatement in a letter direct- 
ed to the Director. In connection with 
the reinstatement proceedings, the 
prime contractor or subcontractor 
shall be required to show that it has 
established and will carry out employ- 
ment policies and practices in compli- 
ance with the affirmative action 
clause. 
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§60-250.51 Intimidation and interference. 


The sanctions and penalties con- 
tained in this regulation may be exer- 
cised by the Director against any 
prime contractor or subcontractor, 
who fails to take all necessary steps to 
ensure that no person intimidates, 
threatens, coerces, or discriminates 
against any individual for the purpose 
of interfering with the filing of a com- 
plaint, furnishing information, or as- 
sisting or participating in any manner 
in an investigation, compliance review, 
hearing, or any other activity related 
to the administration of the Act. 


i 
4 
§ 60-250.52 Recordkeeping. 


(a) Each contractor and subcontrac- 
tor shall maintain for a period not less 
than 1 year records regarding com- 
plaints and actions taken thereunder, 
and such employment or other records 
as required by the Director or by this 
part and shall furnish such informa- 
tion in the form required by the Direc- 
tor or as the Director deems necessary 
for the administration of the Act and 
regulations issued under this part. 

(b) Failure to maintain complete and 
accurate records as required under 
this section or failure to update annu- 
ally the affirmative action program as 
required by §60-250.5(b) constitutes 
noncompliance with the contractor’s 
or subcontractor’s obligations under 
the affirmative action clause and is a 
ground for the imposition of appropri- 
ate sanctions. 


§ 60-250.53 Access to records of employ- 
ment. i 


Each prime contractor and ‘taint! 
tractor shall permit access during 
normal business hours to its places of 
business, books, records and accounts 
pertinent to compliance with the Act, | 
and all rules and regulations promul-| 
gated pursuant thereto for the pur-| 
poses of complaint investigations, and 
investigations of performance under| 
the affirmative action clause of the, 
contract or subcontract. Information, 
obtained in this manner shall be used, 
only in connection with the adminis- 
tration of the Act. 


§ 60-250.54 Rulings and interpretations. 


Rulings under or interpretations of 
the Act and the regulations contained 
in this Part 60-250 shall be made by 
the Secretary or his or her designee. 


APPENDIX A 


This employer is a government contractor 
subject to Section 402 of the Vietnam Era 
Veterans Readjustment Assistance Act of 
1974 which requires government contractors 
to take affirmative action to employ and ad- 
vance in employment qualified disabled vet- 
erans and veterans of the Vietnam era. If 
you are a disabled veteran covered by this 
program and would like to be considered 
under the affirmative action program, 
please tell us. This information is voluntary) 
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and refusal to provide it will not subject you 
to discharge or disciplinary treatment. In- 
formation obtained concerning individuals 
shall be kept confidential, except that (i) su- 
pervisors and managers may be informed re- 
garding restrictions on the work or duties of 
disabled veterans, and regarding necessary 
accommodations, and (ii) first aid personnel 
may be informed, when and to the extent 
appropriate, if the condition might require 
emergency treatment. In order to assure 
proper placement of all employees, we do re- 
quest that you answer the following ques- 
tion: If you have a disability which might 
affect your performance or create a hazard 
to yourself or others in connection with the 
job for which you are applying, please state 
the following: (1) The skills and procedures 
you use or intend to use to perform the job 
notwithstanding the disability and (2) the 
accommodations we could make which 
would enable you to perform the job proper- 
ly and safely, including special equipment, 
changes in the physical layout of the job, 
elimination of certain duties relating to the 
job or other accommodations. 


APPENDIX B 


The following is a set of procedures which 
contractors may use to meet the require- 
ments of § 60-250.6(b). 

(1) The application or personnel form of 
each known covered veteran should be an- 
notated to identify each vacancy for which 
he or she was considered, and the form 
should be quickly retrievable for review by 
the agency, the Department of Labor and 
the contractor's personnel officials for use 
in investigations and internal compliance ac- 
tivities. . 

(2) The personnel or application records 
of each known covered veteran should in- 
clude (i) the identification of each promo- 
tion for which he or she was considered, and 
(ii) the identification of each training pro- 
gram for which he or she was considered. 

(3) In each case where a covered veteran is 
rejected for employment, promotion or 
training, a statement of the reasons should 
be appended to the personnel file or appli- 
cation form. This statement should include 
a comparison of the qualifications of the 
covered veteran and the person(s) selected, 
as well as a description of the accommoda- 
tions considered. This statement should be 
available to the applicant or employee con- 
cerned upon request. 

(4) Where applicants or employees are se- 
lected for hire, promotion or training and 
the contractor undertakes any accommoda- 
tion which makes it possible for him or her 
to place a covered veteran on the job, the 
application form or personnel record should 
contain a description of that accommoda- 
tion. 


PART 60-741—AFFIRMATIVE ACTION 
OBLIGATIONS OF CONTRACTORS 
AND SUBCONTRACTORS FOR 
HANDICAPPED WORKERS 


Subpart A—Preliminary Matters, Affirmative 
Action Clause, Compliance 


Sec. 

60-741.1 
60-741.2 
60-741.3 
60-741.4 


Purpose and application. 
Definitions 

Coverage and waivers. 
Affirmative action clause. 
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60-741.5 Applicability of the affirmative 
action program requirement. 

60-741.6 Affirmative action policy, prac- 
tices and procedures. 

60-741.7 Determination of handicap. 

60-741.8 Listing of employment openings. 

60-741.9 Labor unions and recruiting and 
training agencies. 


Subpart B—General Enforcement and 
Complaint Procedure 


60-741.20 
60-741.21 


Subcontracts. 

Adaptation of language. 

60-741.22 Incorporation by reference. 

60-741.23 Incorporation by operation of 
the Act and agency regulations. 

60-741.24 Duties of agencies. 

60-741.25 Evaluations by the Director. 

60-741.26 Complaint procedures. 

60-741.27. Noncompliance with the affirma- 
tive action clause. 

60-741.28 Actions for noncompliance. 

60-741.29 Formal hearings. 

60-741.30 Notification of agencies. 

60-741.31 Contractor ineligibility list. 

60-741.32 Disputed matters related to the 
affirmative action program. 


Subpart C—Ancillary Matters 


60-741.50 Reinstatement of ineligible con- 
tractors and subcontractors. 

60-741.51 Intimidation and interference. 

60-741.52 Recordkeeping. 

60-741.53 Access to records of employment. 

60-741.54 Rulings and interpretations. 


Appendix A—Guidelines on the application 
of the definition “Handicapped Individ- 
ual’. 

Appendix B 

Appendix C 


AUTHORITY. Sec. 503, Pub. L. 93-1112, 87 
Stat. 393 (20 U.S.C. 793), as amended by sec. 
111, Pub. L. 93-516, 88 Stat. 1619 (29 U.S.C. 
706) and Executive Order 11758, as amended 
by E.O. 12086. 


Subpart A—Preliminary Matters, Af- 
firmative Action Ciause, Compli- 
ance 


§ 60-741.1 Purpose and application. 


The purpose of the regulations in 
this Part is to assure compliance with 
section 503 of the Rehibilitation Act 
of 1973, which requires government 
contractors and subcontractors to take 
affirmative action to employ and ad- 
vance in employment qualified handi- 
capped individuals. The regulations in 
this Part apply to all government con- 
tracts and subcontracts for the fur- 
nishing of supplies or services or for 
the use of real or personal property 
(including construction) for $2,500 or 
more. Compliance of a contractor with 
the provisions of this Part will not 
necessarily determine its compliance 
with the requirements of section 504 
of the Rehabilitation Act of 1973 and 
compliance with section 504 will not 
necessarily determine compliance with 
section 503 and the regulations in this 
Part. 


§ 60-741.2 Definitions. 


“Act” means the Rehabilitation Act 
of 1973, Pub. L. 93-112, as amended by 
the Rehabilitation Act Amendments 
of 1974, Pub. L. 93-516. 

“Affirmative action clause” means 
the contract provisions set forth in 
§ 60-741.4. 

“Agency” means any contracting 
agency of the government. 

“Assistant Secretary” means the As- 
sistant Secretary of Labor for Employ- 
ment Standards or his or her designee. 

“Construction” means the construc- 
tion, rehabilitation, alteration, conver- 
sion, extension, demolition, or repair 
of buildings, highways, or other 
changes or improvements to real prop- 
erty, including facilities providing util- 
ity services. The term also includes the 
supervision, inspection, and other 
onsite functions incidental to the 
actual construction. 

“Contract” means any government 
contract. 

“Contracting agency” means any de- 
partment, agency, establishment or in- 
strumentality of the United States, in- 
cluding any wholly owned government 
corporation, which enters into con- 
tracts. 

“Contractor” means, unless other- 
wise indicated, a prime contractor or 
subcontractor. 

“Director” means the Director of 
the Office of Federal Contract Com- 
pliance Programs of the United States- 
Department of Labor. 

“Government” means the govern- 
ment of the United States of America. 

“Government contract” means any 
agreement or modification thereof be- 
tween any contracting agency and any 
person for the furnishing of supplies 
or services or for the use of real or 
personal property including lease ar- 
rangements. The term “services”, as 
used in this section includes, but is not 
limited to the following services: Util- 
ity, construction, transportation, re- 
search, insurance, and fund deposi- 
tory, irrespective of whether the gov- 
ernment is the purchaser or seller. 
The term “government contract” does 
not include (1) agreements in which 
the parties stand in the relationship of 
employer and employee, and (2) feder- 
ally-assisted contracts. 

“Handicapped individual” means 
any person who (1) has a physical or 
mental impairment which substantial- 
ly limits one or more of such person’s 
major life activities, (2) has a record of 
such impairment, or (3) is regarded as 
having such an impairment. For pur- 
poses of this Part, a handicapped indi- 
vidual is “substantially limited” if he 
or she is likely to experience difficulty 
in securing, retaining or advancing in 
employment because of a handicap. 
(See appendix A attached for guide- 
lines on the applications of this defini- 
tion.) 
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“Modification” means any alteration 
in the terms and conditions of a con- 
tract, including supplemental agree- 
ments, amendments, and extensions. 

“Person” means any natural person, 
corporation, partnership or joint ven- 
ture, unincorporated association, State 
or local government, and any agency, 
instrumentality, or subdivision of such 
a government. 

“Prime contractor” means any 
person holding a contract, and, for the 
purposes of subpart B of this part, in- 
cludes any person who has held a con- 
tract subject to the Act. 

“Qualified handicapped individual’ 
means a handicapped individual as de- 
fined in § 60-741.2 who is capable of 
performing a particular job, with rea- 
sonable accommodation to his or her 
handicap. 

“Recruiting and training agency” 
means any person who refers workers 
to any contractor or subcontractor, or 
who provides or supervises apprentice- 
ship or training for employment by 
any contractor or subcontractor. 

“Rules, regulations, and relevant 
orders of the Secretary of Labor” as 
_ used in paragraph (b) of the affirma- 
tive action clause means rules, regula- 
tions, and relevant orders of the Secre- 
tary of Labor or his or her designee 
issued pursuant to the Act. 

“Secretary” means the Secretary of 
Labor, U.S. Department of Labor. 

“Subcontract” means any agreement 
or arrangement between a contractor 
and any person (in which the parties 
do not stand in the relationship of an 
employer and an employee): 

(1) For the furnishing of supplies or 
services or for the use of real or per- 
sonal property, including lease ar- 
rangements, which, in whole or in 
part, is necessary to the performance 
of any one or more contracts; or 

(2) Under which any portion of the 
contractor’s obligation under any one 
or more contracts is performed, under- 
taken, or assumed. 

“Subcontractor” means any person 
holding a subcontract and, for the pur- 
pose of subpart B of this part, any 
person who has held a subcontract 
subject to the Act. 

“United States” as used herein shall 
include the several States, the District 
of Columbia, the Virgin Islands, the 
Commonwealth of Puerto Rico, Guam, 
the Panama Canal Zone, American 
Samoa and the Trust Territory of the 
Pacific Islands. 


§ 60-741.3 Coverage and waivers. 


(a) General. (1) Transactions for less 
than $2,500. Contracts and subcon- 
tracts for less than $2,500 are not cov- 
ered by the Act. No agency, contractor 
or subcontractor shall procure sup- 
plies or services in less than usual 
quantities to avoid the applicability of 
the affirmative action clause. 
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(2) Contracts and subcontracts for 
indefinite quantities. With respect to 
indefinite delivery-type contracts and 
subcontracts (including, but not limit- 
ed to, open-end contracts, require- 
ment-type contracts, Federal Supply 
Schedule contracts, “call-type” con- 
tracts, and purchase notice agree- 
ments), the affirmative action clause 
shall be included unless the contract- 
ing agency has reason to believe that 
the amount to be ordered in any year 
under such contract will be less than 
$2,500. The applicability of the affirm- 
ative action clause shall be determined 
at the time of award for the first year, 
and annually thereafter for succeed- 
ing years, if any. Notwithstanding the 
above, the affirmative action clause 
shall be applied to such contract 
whenever the amount of a single order 
is $2,500 or more. Once the affirmative 
action clause is determined to be appli- 
cable, the contract shall continue to be 
subject to such clause for its duration, 
regardless of the amounts ordered, or 
reasonably expected to be ordered in 
any year. 

(3) Work outside the United States. 
The requirements of the affirmative 
action clause are waived with respect 
to contracts and subcontracts with 
regard to work performed outside the 
United States by employees who were 
not recruited within the United States. 

(4) Contracts with State or local gov- 
ernments. The requirements of the af- 
firmative action clause in any contract 
or subcontract with a State or local 
government (or any agency, instru- 
mentality or subdivision thereof) shall 
not be applicable to any agency, in- 
strumentality or subdivision of such 
government which does not partici- 
pate in work on or under the contract 
or subcontract. : 

(5) Facilities not connected with con- 
tracts. The Director may waive the re- 
quirements of the affirmative action 
clause with respect to any of a prime 
contractor’s or subcontractor’s facili- 
ties which he or she finds to be in all 
respects separate and distinct from ac- 
tivities of the prime contractor or sub- 
contractor related to the performance 
of the contract or subcontract, pro- 
vided that he or she also finds that 
such a waiver will not interfere with or 
impede the effectuation of the Act. 
Such waivers shall be considered only 
upon the request of the contractor or 
subcontractor. 

(b) Waivers. (1) Specific contracts 
and classes of contracts. The head of 
an agency, with the concurrence of 
the Director, may waive the applica- 
tion to any contract or subcontract of 


‘any part of or all the affirmative 


action clause when he or she deems 
that special circumstances in the na- 
tional interest so require. The agency 
head, with the concurence of the Di- 
rector, may also grant such waivers to 
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groups or categories of contracts or 
subcontracts of the same type where it 
is (i) in the national interest, (ii) found 
impracticable to act upon each request 
individually, and (iii) where such 
waiver will substantially contribute to 
convenience in administration of sec- 
tion 503 of the Act. 

(2) National security. Any require- 
ment set forth in the regulations in 
this Part shall not apply to any con- 
tract or subcontract whenever the 
head of the contracting agency deter- 
mines that such contract or subcon- 
tract is essential to the national securi- 
ty and that its award without comply- 
ing with such requirements is neces- 
sary to the national security. Upon 
making such a determination the head 
of the agency will notify the Director 
in writing within 30 days. 

(c) Withdrawal of waiver. When a 
waiver has been granted for any class 
of contracts or subcontracts under this 
section other than contracts granted 
waivers under paragraph (b)(2) of this 
section, the Director may withdraw 
the waiver for a specific contract or 
subcontract or group of contracts or 
subcontracts to be awarded, when in 
his or her judgment such action is nec- 
essary or appropriate to achieve the 
purposes of the Act. The withdrawal 
shall not apply to contracts or subcon- 
tracts awarded prior to the withdraw- 
al, except that in procurements en- 
tered into by formal advertising, or 
the various forms of restricted formal 
advertising, such withdrawal shall not 
apply unless the withdrawal is made 
more than 10 calendar days before the 
date set for the opening of the bids. 


ee 


§ 60-741.4 Affirmative action clause. 


Each agency and each contractor 
and subcontractor shall include the 
following affirmative action clause in 
each of its covered government con- 
tracts or subcontracts (and modifica- 
tions, renewals, or extensions thereof 
if not included in the original con- 
tract). 


AFFIRMATIVE ACTION FOR HANDICAPPED 
WORKERS 


(a) The contractor will not discriminate 
against any employee or applicant for em- 
ployment because of physical or mental 
handicap in regard to any position for 
which the employee or applicant for em- 
ployment is qualified. The contractor agrees 
to take affirmative action to employ, ad- 
vance in employment and otherwise treat 
qualified handicapped individuals without 
discrimination based upon their physical or 
mental handicap in all employment prac- 
tices such as the following: Employment, 
upgrading, demotion or transfer, recruit- 
ment, advertising, layoff or termination, 
rates of pay or other forms of compensa- 
tion, and selection for training, including 
apprenticeship. 

(b) The contractor agrees to comply with 
the rules, regulations, and relevant orders of 
the Secretary of Labor issued pursuant to 
the Act. 
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(c) In the event of the contractor’s non- 
compliance with the requirements of this 
clause, actions-for noncompliance may be 
taken in accordance with the rules, regula- 
tions, and relevant orders of the Secretary 
of Labor issued pursuant to the Act. 

(d) The contractor agrees to post in con- 
spicuous places, available to employees and 
applicants for employment, notices in a 
form to be prescribed by the Director, pro- 
vided by or through the contracting officer. 
Such notices shall state the contractor’s ob- 
ligation under the law to take affirmative 
action to employ and advance in employ- 
ment qualified handicapped employees and 
applicants for employment, and the rights 
of applicants and employees. 

(e) The contractor will notify each labor 
union or representative of workers with 
which it has a collective bargaining agree- 
ment or other contract understanding, that 
the contractor is bound by the terms of sec- 
tion 503 of the Rehabilitation Act of 1973, 
and is committed to take affirmative action 
to employ and advance in employment 
physically and mentally handicapped indi- 
viduals. 

(f{) The contractor will include the provi- 
sions of this clause in every subcontract or 
purchase order of $2,500 or more unless 
exempted by rules, regulations, or orders of 
the Secretary issued pursuant to section 503 
of the Act, so that such provisions will be 
binding upon each subcontractor or vendor. 
The contractor will take such action with 
respect to any subcontract or purchase 
order as the Director of the Office of Feder- 
al Contract Compliance Programs may 
direct to enforce such provisions, including 
action for noncompliance. 


§ 60-741.5 Applicability of the affirmative 
action program requirement. 


(a) Within 120 days of the com- 
mencement of a contract every govern- 
ment contractor or subcontractor 
holding a contract of $50,000 or more 
and having 50 or more employees shall 
prepare and maintain an affirmative 
action program at each establishment 
which shall set forth the contractor’s 
policies, practices and procedures in 
accordance with §60-741.6 of this 
Part. This program may be integrated 
into or kept separate from other af- 
firmative action programs of the con- 
tractor. Contractors presently holding 
government contracts shall update 
their affirmative action programs 
within 120 days of the effective date 
of this Part. 


(b) The affirmative action program - 


shall be reviewed and updated annual- 
ly. If there are any significant changes 
in procedures, rights or benefits as a 
result of the annual updating, those 
changes shall be communicated to em- 
ployees and applicants for employ- 
ment. 

(c) (1) The contractor shall invite all 
applicants and employees who believe 
themselves covered by the Act and 
who wish to benefit under the affirma- 
tive action program to identify them- 
selves to the contractor. The invita- 
tion shall state that the information is 
voluntarily provided, that it will be 
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kept confidential, that refusal to pro- 
vide it will not subject the applicant or 
employee to any adverse treatment, 
and that it will be used only in accord- 
ance with the Act and the regulations 
in this Part. If an applicant or employ- 
ee so identifies himself or herself the 
contractor should also seek the advice 
of the applicant or employee regard- 
ing proper placement and appropriate 
acommodation. (An acceptable form 
for such an invitation is set forth in 
Appendix B attached.) 

(2) Nothing in this section shall pre- 
clude an employee from informing a 
contractor at any future time of his or 
her desire to benefit under the pro- 
gram. 

(3) Nothing in this section shall re- 
lieve a contractor of its obligation to 
take affirmative action with respect to 
those applicants or employees of 
whose handicap the contractor has 
actual knowledge: Provided, That the 
contractor is not obligated to search 
the medical files of any applicant or 
employee to determine the existence 
of a handicap. 

(4) Nothing in this section shall re- 
lieve a contractor from liability for dis- 
crimination under the Act. 

(d) The full affirmative action pro- 
gram shall be available for inspection 
to any employee or applicant for em- 
ployment upon request. The location 
and hours during which the program 
may be obtained shall be posted at 
each facility. 


§ 60-741.6 Affirmative action policy, prac- 
tices, and procedures. 


(a) General requirements. Under the 
affirmative action obligation imposed 
by section 503 of the Rehabilitation 
Act of 1973, contractors are required 
to take affirmative action to employ 
and advance in employment qualified 
handicapped individuals at all levels of 
employment, including the executive 
level. Such action shall apply to all 
employment practices, including, but 
not limited to, the following: Hiring, 
upgrading, demotion or transfer, re- 
cruitment or recruitment advertising, 
layoff or termination, rates of pay or 
other forms of compensation, and se- 
lection for training, including appren- 
ticeship. ; 

(b) Proper consideration of qualifi- 
cations. Contractors shall review their 
personnel processes to determine 
whether their present procedures 
assure careful, thorough and system- 
atic consideration of the job qualifica- 
tions of known handicapped appli- 
cants and employees for job vacancies 
filled either by hiring or promotion, 
and for all training opportunities of- 
fered or available. To the extent that 
it is necessary to modify their person- 
nel procedures, contractors shall in- 
clude the development of new proce- 
dures for this purpose in their affirm- 


ative action program required under 
this part. These procedures must be 
designed so as to facilitate a review of 
the implementation of this require- 
ment by the contractor or the Govern- 
ment. (Appendix C attached is an ex- 
ample of an appropriate set of proce- 
dures. The procedures in Appendix C 
are not required and contractors may 
develop other procedures which are 
appropriate to their circumstances.) 

(c) Physical and mental qualifica- 
tions. (1) The contractor shall provide 
in its affirmative action program, and 
shall adhere to, a schedule for the 
review of all physical or mental job 
qualification requirements to insure 
that, to the extent qualification re- 
quirements tend to screen out quali- 
fied handicapped individuals, they are 
job related and are consistent with 
business necessity and the safe per- 
formance of the job. 

(2) Whenever a contractor applies 
physical or mental job qualification 
requirements in the selection of appli- 
cants or employees for employment or 
other change in employment status 
such as promotion, demotion or train- 
ing, to the extent that qualification re- 
quirements tend to screen out quali- 
fied handicapped individuals, the re- 
quirements shall be related to the spe- 
cific job or jobs for which the individ- 
ual is being considered and shall be 
consistent with business necessity and 
the safe performance of the job. The 
contractor shall have the burden to 
demonstrate that it has complied with 
the requirements of this paragraph. 

(3) Nothing in this section shall pro- 
hibit a contractor from conducting a 
comprehensive medical examination 
prior to employment provided that the 
results of such an examination shall 
be used only in accordance with the 
requirements of this section. When- 
ever a contractor inquires into an ap- 
plicant’s or employee’s physical or 
mental condition or conducts a medi- 
cal examination prior to employment 
or change in employment status infor- 
mation obtained in response to such 
inquiries or examination shall be kept 
confidential except that: 

(i) Supervisors and managers may be 
informed regarding restrictions on the 


_work or duties of handicapped individ- 


uals and regarding accommodations; 
and 

(ii) First aid and safety personnel 
may be informed, where and to the 
extent appropriate, if the condition 
might require emergency treatment; 
and 

(iii) Government officials investigat- 
ing compliance with the Act shall be 
informed. 

(d) Accommodation to physical and 
mental limitations of employees. A 
contractor must make a reasonable ac- 
commodation to the physical and 
mental limitations of an employee or 
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applicant unless the- contractor can 
demonstrate that such an accommoda- 
tion would impose an undue hardship 
on the conduct of the contractor’s 
business. In determining the extent of 
a contractor’s accommodation obliga- 
tions, the following factors among 
others may be considered: (1) business 
necessity and (2) financial cost.and ex- 
penses. 

(e) Compensation. In offering em- 
ployment or promotions to handi- 
capped individuals, the contractor may 
not reduce the amount of compensa- 
tion offered because of any disability 
income, pension or other benefit the 
applicant or employee receives from 
another source. 

(f) Outreach, positive recruitment, 
and external dissemination of policy. 
Contractors shali review their employ- 
ment practices to determine whether 
their personnel programs provide the 
required affirmative action for em- 
ployment and advancement of quali- 
fied handicapped individuals. based 
upon the findings of such reviews, con- 
tractor shall undertake appropriate 
outreach and positive recruitment ac- 
tivities, such as those listed below. It is 
not contemplated that contractors will 
necessarily undertake all the listed ac- 
tivities or that their activities will be 
limited to those listed. The scope of a 
contractor’s efforts shall depend upon 
all the. circumstances, including the 
contractor’s size and resources and the 
extent to which existing employment 
practice are adequate. 

(1) The -contractor should develop 
internal communication of its obliga- 
tion to engage in affirmative action ef- 
forts to employ qualified handicapped 
individuals in such a manner as to 
foster understanding, acceptance and 
support among the contractor’s execu- 
tive, management, supervisory and all 
other employees and to encourage 
such persons to take the necessary 
action to aid the contractor in meeting 
this obligation. 

(2) The contractor should . develop 
reasonable internal procedures. to 
ensure that its obligation to engage in 
affirmative action to employ and pro- 
mote qualified handicapped individ- 
uals is being fully implemented. 

(3) The contractor should periodical- 
ly inform all employees and prospec- 
tive employees of its commitment to 
engage in affirmative action to in- 
crease employment opportunities for 
qualified handicapped individuals. 

(4) The contractor should enlist the 
assistance and support of recruiting 
sources (including State employment 
security agencies, State vocational re- 
habilitation agencies or facilities, shel- 
tered workshops, college placement of- 
ficers, State education agencies, labor 
organizations and organizations of or 
for handicapped individuals) for the 
contractor’s commitment to provide 
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meaningful employment opportunities 
to qualified handicapped individuals. 
(A list of numerous national organiza- 
tions serving the handicapped, many 
of which have State or local affiliates, 
is found in the “Directory of Organiza- 
tions Interested in the Handicapped” 
published by the Committee for the 
Handicapped People-to-People Pro- 
gram, Washington, D.C.) 

(5) The contractor should engage in 
recruitment activities at educational 
institutions which participate in train- 
ing of the handicapped, such as 
schools for the blind, deaf, or retard- 
ed. 

(6) The contractor should establish 
meaningful contracts with appropriate 
social service agencies, organizations 
of and for handicapped individuals, vo- 
cational rehabilitation agencies or fa- 
cilities, for such purposes as. advice, 
technical assistance and referral of po- 
tential employees. Technical assist- 
ance from the resources described in 
this paragraph may consist of advice 
on proper placement, recruitment, 


‘training and accommodations contrac- 


tors may undertake, but no such re- 
source providing technical assistance 
shall have the authority, to approve or 
disapprove the acceptability of affirm- 
ative action programs. 

(7) The contractor should review em- 
ployment records to determine the 
availability of promotable and trans- 
ferable qualified known handicapped 
individuals presently employed, and to 
determine whether their present and 
potential skills are being fully utilized 
or developed. 

(8) The contractor should include 
handicapped workers when employees 
are pictured in consumer, promotional 
or help wanted advertising. 

(9) The contractor should send writ- 
ten notification of company policy to 
all subcontractors, vendors and suppli- 
ers, requesting appropriate action on 
their part. 

(10) The contractor should take posi- 
tive steps to attract qualified handi- 
capped persons not currently in the 
work force who have requisite skills 
and can be recruited through affirma- 
tive action measures. These persons 
may be located through the local 
chapters of organizations of and for 
handicapped individuals described in 
paragraph (f)(4). 

(g) Internal dissemination of policy. 
A strong outreach program will be in- 
effective without adequate internal 
support from supervisory and manage- 
ment personnel and other employees, 
who may have had limited contact 
with handicapped persons in the past. 
In order to assure greater employee 
cooperation and participation in the 
contractor’s efforts, the contractor 
should adopt, implement and dissemi- 


, hate this policy internally as follows: 
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(1) Include it in the contractor’s 
policy manual. 

(2) Publicize it in the company news- 
paper, magazine, annual report and 
other media. 

(3) Conduct special meetings with 
executive, management, and supervi- 
sory personnel to explain the intent of 
the policy and individual responsibili- 
ty for effective implementation, 
making clear the chief executive offi- 
cer’s attitude. 

(4) Schedule special meetings with 
all employees to discuss policy and ex- 
plain individual employee responsibil- 
ities. 

(5) Discuss the policy thoroughly in 
both employee orientation and man- 
agement training programs. 

(6) Meet with union officials to 
inform them of the _ contractor’s 
policy, and request their cooperation. 

(7) Include nondiscrimination 
clauses in all union agreements, and 
review all contractual provisions to 
ensure they are nondiscriminatory. 

(8) Include articles on accomplish- 
ments of handicapped workers in com- 
pany publications. 

(9) Post the policy on company bul- 
letin, boards, including a statement 
that empioyees and applicants are pro- 
tected from coercion, intimidation, in- 
terference or discrimination for filing 
a complaint or assisting in an investi- 
gation under the Act. 

(10) When employees are featured in 
employee handbooks or similar publi- 
cations for employees, include handi- 
capped employees. 

(h) Responsibility for implementa- 
tion. An executive of the -contractor 
should be designated as director or 
manager of company affirmative 
action activities under these regula- 
tions. His or her identity should 
appear on all internal and external 
communications regarding the compa- 
ny’s affirmative action programs. This 
executive should be given necessary 
top management support and staff to 
manage the implementation of this 
program, including the following activ- 
ities: 

(1) Develop policy statements, af- 
firmative action programs, and inter- 
nal and external communication tech- 
niques. The latter techniques should 
include regular discussions with local 
managers, supervisors and employees 
to be certain the contractor’s policies 
are being followed. In addition, super- 
visors should be advised that: 

(i) Their work performance is being 
evaluated on the basis of their affirm- 
ative action efforts and results, as well 
as other criteria. 

(ii) The contractor is obligated to 
prevent harassment of employees 
placed through affirmative action ef- 
forts, as set forth in § 60-741.51. 

(2) Identify problem areas in con- 
junction with line management and 
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known handicapped employees, in the 
implementation of the affirmative 
action programs, and develop solu- 
tions. This is particularly important 
for the accommodations requirements. 

(3) Design and implement audit and 
reporting systems that will: 

(i) Measure effectiveness of the con- 
tractor’s programs. 

(ii) Indicate need for remedial 
action. 

(iii) Determine the degree to which 
the contractor’s objectives have been 
attained. 

(iv) Determine whether known 
handicapped employees have had the 
opportunity to participate in all com- 
pany sponsored educational training, 
recreational and social activities. 

(v) Ensure that each location is in 
compliance with the Act and the regu- 


. lations in this Part. 


(4) Serve as liaison between the con- 
tractor and OFCCP. 

(5) Serve as liaison between the con- 
tractor and organizations of and for 
handicapped persons, and arrange for 
the active involvement by company 
representatives in the community 
service programs of local organizations 
of and for the handicapped. ‘ 

(6) Keep management informed of 
the latest developments in the entire 
affirmative action area. 

(7) Arrange for career counseling for 
known handicapped employees. 

(i) Development and execution of af- 
firmative action programs. (1) Job 
qualification requirements reviewed 
pursuant to paragraph (c) of this sec- 
tion should be made available to all 
members of management involved in 
the recruitment, screening, selection, 
and promotion process. 

(2) The contractor should evaluate 
the total selection process including 
training and promotion to ensure free- 
dom from stereotyping handicapped 
persons in a manner which limits their 
access to all jobs for which they are 
qualified. 

(3) All personnel involved in the re- 
cruitment, screening, selection, promo- 
tion, disciplinary, and related process- 
es should be carefully selected and 
trained to ensure that the commit- 
ments in its affirmative action pro- 
gram are implemented. 

(4) Formal briefing sessions should 
be held, preferably on company prem- 
ises, with representatives from recruit- 
ing sources. Plant tours, clear and con- 
cise explanations of current and 
future job openings, position, descrip- 
tions, worker specifications, explana- 
tions of the company’s selection proc- 
ess, and recruiting literature should be 
an integral part of the briefings. 
Formal arrangements should be made 
for referral of applicants, follow up 
with sources, and feedback on disposi- 
tion of applicants. 


RULES AND REGULATIONS 


(5) A special effort should be made 
to include qualified handicapped per- 
sons on the personnel relations staff. 

(6) Handicapped employees should 
be made available for participation in 
career days, youth motivation pro- 
grams,.and related activities in their 
communities. 

(7) Recruiting efforts at all schools 
should incorporate special efforts to 
reach handicapped students. 

(8) An effort should be made to par- 
ticipate in workstudy programs with 
rehabilitation facilities and schools 
which specialize in training or educat- 
ing handicapped individuals. 

(9) The contractor should use all 
available resources to continue or es- 
tablish on the job training programs. 

(j) Sheltered workshops. Contracts 
with sheltered-workshops do not con- 
stitute affirmative action in lieu of em- 
ployment and advancement of quali- 
fied handicapped individuals in the 
contractor’s own workforce. Contracts 
with sheltered workshops may be in- 
cluded within an affirmative action 
program if the sheltered workshop 
trains employees for the contractor 
and the contractor is obligated to hire 
trainees at full compensation when 
such traineeS’ become qualified as 
“qualified handicapped individual’ as 
defined in § 60-741.2. 


§ 60-741.7 Determination of handicap. 


(a) Any handicapped individual 
filing a complaint with the Director 
under this part shall submit with his 
or her complaint a signed statement 
specifying the handicapping impair- 
ment or situation (see § 60-741.2 defi- 
nition of “handicapped individual’). If 
the Director determines that further 
documentation is necessary, he or she 
may require the complainant to pro- 
vide additional information. 

(b) Any contractor requiring a deter- 
mination of an applicant’s or employ- 
ee’s handicap may require the appli- 
cant or employee to provide medical 
documentation of the impairment or, 
in the alternative, may require the ap- 
plicant or employee to undergo a 
medical examination at the contrac- 
tor’s expense. 

(c) Any determination of handicap 
required pursuant to paragraph (b) of 
this section must meet the require- 
ments of § 60-741.5(c) and must be for 
the purpose of affirmative action and 
proper job placement. Information ob- 
tained therefrom shall not be used-to 
exclude or otherwise limit the employ- 
ment opportunities of qualified handi- 
capped individuals. 

(d) All medical documentation re- 
quired under this section shall be 
based upon the American Medical As- 
sociation Guides to the Evaluation of 
Permanent Impairment, provided that 
the guides shall be used only to deter- 
mine the existence of impairment 


without regard to the degree of im- 
pairment. 


§ 60-741.8 Listing of employment open- 
ings. 

Contractors should request State 
employment security agencies to refer 
qualified handicapped individuals for 
consideration under their affirmative 
action programs. 


§ 60-741.9 Labor unions and recruiting 
and training agencies. 


(a) Whenever performance in ac- 
cordance with the affirmative action 
clause or any matter contained in the 
regulations in this part may necessi- 
tate a revision of a collective bargain- 
ing agreement, the labor union or 
unions which are parties to such 
agreements shall be given an adequate 
opportunity to present their views to 
the Director. 

(b) The Director shall use his or her 
best efforts, directly or through con- 
tractors, subcontractors, local officials, 
vocational rehabilitation facilities, and 
all other available instrumentalities, 
to cause any labor union, recruiting 
and training agency or other repre- 
sentative of ‘workers who are or may. 
be engaged in work under contracts 
and subcontracts to cooperate with, 
and to assist in, the implementation of 
the purposes of the Act. 


Subpart B—General Enforcement and 
Complaint Procedure 


§ 60-741.20 Subcontracts. 


Each nonexempt prime contractor 
and subcontractor shall include the af- 
firmative action clause prescribed in 
§ 60-741.4 in each of their nonexempt 
subcontracts. The clause may be incor- 
porated by reference in accordance 
with § 60-741.22. 


§ 60-741.21 Adaptation of language. 


Such necessary changes in language 
may be made to the affirmative action 
clause (see § 60-741.4) as shall be ap- 
propriate to identify properly the par- 
ties and their undertakings. 


§ 60-741.22 Incorporation by reference. 


The affirmative action clause and 
the regulations contained in this part 
may be incorporated by reference in 
all contracts and subcontracts. 


§ 60-741.23 Incorporation by operation of 
the Act and agency regulations. 


By operation of the Act, the affirma- 
tive action clause shall be considered 
to be a part of every contract and sub- 
contract required by the Act and the 
regulations in this part to include such 
a clause, whether or not it is physical- 
ly incorporated in such contracts and 
whether or not there is a written con- 
tract between the agency and the con- 
tractor. 
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§ 60-741.24 Duties of agencies. 


(a) General responsibility. Each 
agency shall cooperate with the Direc- 
tor in the performance of his or her 
responsibilities under the Act. Such 
cooperation shall include the responsi- 
bility to insure that contractors are 
fully cognizant of their obligations 
under the Act and this part, to provide 
the Director with any information 
which comes to its attention that the 
contractor is not in compliance with 
the Act or this part, and to take such 
actions for noncompliance as set forth 
in §60-741.28 as may be ordered by 
the Director. 

(b) Reserved. 


§ 60-741.25 Evaluations by the Director. 


The Director shall be primarily re- 
sponsible for undertaking such investi- 
gations of complaints and other mat- 
ters as well as evaluations of contrac- 
tor and agency performance as may be 
necessary to assure that the purposes 
of section 503 of the Rehabilitation 
Act of 1973 are being effectively car- 
ried out. 


§ 60-741.26 Complaint procedures. 


(a) Place and time of filing. Any ap- 
plicant for employment with a con- 
tractor or any employee of a contrac- 
tor may, personally or by an author- 
ized representative, file a written com- 
plaint with the Director alleging a vio- 
lation of the Act or the regulations in 
this part. Such complaint must be 
filed within 180 days from the date of 
the alleged violation, unless the time 
for filing is extended by the Director 
for good cause shown. 

(b) Referral to contractor. When a 
complaint if filed by an employee of a 
contractor and the contractor has an 
applicable internal review procedure, 
the complaint shall be referred to the 
contractor for processing under that 
procedure. The complaint and all ac- 
tions taken thereunder shall be kept 
confidential by the contractor. If 
there has not been a resolution of the 
complaint under that procedure satis- 
factory to the complainant within 60 
days of the referral, the Department 
of Labor will proceed as provided in 
this section. 

(c) Contents of complaints. Com- 
plaints must be signed by the com- 
plainants or their authorized represen- 
tatives and must contain the following 
information: (1) Name and address (in- 
cluding telephone number) of the 
complainant, (2) name and address of 
the contractor or subcontractor who 
committed the alleged violation, (3) a 
description of the act or acts consid- 
ered to be a violation, (4) a signed 
statement that the individual is handi- 
capped or has a history of a handicap 
or other documentation of impairment 
or was regarded by the contractor as 
having an impairment, and (5) other 
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pertinent information available which 
will assist in the investigation and res- 
olution of the complaint, including the 
name of any known Federal agency 
with which the employer has contract- 
ed. 

(d) Incomplete information. Where a 
complaint contains incomplete infor- 
mation, the Director shall seek the 
needed information from the com- 
plainant. If the information is not fur- 
nished to the Director within 60 days 
of the date of such request, the case 
may be closed. 

(e) Investigations. The Department 
of Labor shall institute a prompt in- 
vestigation of each complaint, and 
shall be responsible for developing a 
complete case record. A complete case 
record consists of the following: (1) 
Name and address of each person in- 
terviewed, (2) a summary of his or her 
statement, (3) copies or summaries of 
pertinent documents, (4) a narrative 
summary of the evidence disclosed in 
the investigation as it related to each 
charge, and (5) recommended findings 
and resolution. 

(f) Reserved 

(g) Resolution of matters. (1) If the 
complaint investigation shows no vio- 
lation of the Act or regulations in this 
part, or if the Director decides not to 
initiate administrative or legal pro- 
ceedings against the contractor, the 
complainant shall be so _ notified. 
Within 30 days, the complainant may 
request review by the Director of such 
a finding or decision. 

(2) Where an investigation indicates 
that the contractor has not complied 
with the requirements of the Act or 
this part, efforts shall be made to 
secure compliance through concilla- 
tion and persuasion within a reason- 
able time. Before the contractor or 
subcontractor can be found to be in 
compliance, it must make a specific 
commitment, in writing, to take cor- 
rective action to meet the require- 
ments of the Act. and this part. The 
commitment must indicate the precise 
action to be taken and dates for com- 
pletion. The time period allowed 
should be no longer than the mini- 
mum period necessary to effect such 
changes. Upon approval of such com- 
mitment by the Director, the contrac- 
tor may be considered in compliance 
on condition that the commitments 
are kept. 

(3) Where the complaint investiga- 
tion indicates a violation of the Act or 
regulations in this part (and the com- 
plaint has not been resolved by infor- 
mal means), the Director shali afford 
the contractor an opportunity for a 
hearing in accordance with § 60-741.29. 


§ 60-741.27 Noncompliance with the af- 
firmative action clause. 


Noncompliance with the prime con- 
tractor’s or subcontractor’s obligations 


49281 


under the affirmative action clause is 
a ground for taking appropriate action 
for noncompliance as set forth in § 60- 
741.28 by the Director, prime contrac- 
tor, or subcontractor. 


§ 60-741.28 Actions for noncompliance. 


(a) General. In every case where any 
complaint investigation indicates the 
existence of a violation of the affirma- 
tive action clause or these regulations, 
the matter should be resolved by in- 
formal means, including conciliation, 
and persuasion, whenever possible. 
This will also include establishing a 
corrective action program in accord- 
ance with § 60-741.26(g)(2). Where the 
apparent violation is not resolved by 
informal means, the Director shall 
proceed in accordance with the en- 
forcement procedures contained in 
this part. 

(b) Judicial enforcement. In addition 
to the administrative remedies set 
forth herein, the Director may, within 
the limitations of applicable law, seek 
appropriate judicial action to enforce 
the contractual provisions set forth in 
§60-741.4 including appropriate in- 
junctive relief. 

(c) Withholding progress payments. 
With the prior approval of the Direc- 
tor so much of the accrued payment 
due on the contract or any other con- 
tract between the government prime 
contractor and the Federal Govern- 
ment may be withheld as necessary to 
correct any violations of the provisions 
of the affirmative action clause. 

(ad) Termination. A contract or sub- 
contract may be canceled or terminat- 
ed, in whole or in part, for failure to 
comply with the provisions of the af- 
firmative action clause. 

(e) Debarment. A prime contractor 
or subcontractor or a prospective con- 
tractor or subcontractor may be de- 
barred from receiving future contracts 
for failure to comply with the provi- 
sions of the affirmative action clause. 


§ 60-741.29 Formai hearings. 


(a) Hearing opportunity. An oppor- 
tunity for a formal hearing shall be af- 
forded to a prime contractor or a sub- 
contractor or a prospective prime con- 
tractor or subcontractor by the Direc- 
tor in any of the following circum- 
stances: 

(1) An apparent violation of the af- 
firmative action clause by a contractor 
or subcontractor, as shown by any in- 
vestigation, is not resolved by informal 
means and a hearing is requested; or 

(2) The Director proposes to cancel 
or terminate the contract or withhold 
progress payments, or cause the con- 
tract to be canceled or terminated or 
progress payments to be withheld, in 
whole or in part, on a contract or con- 
tracts, or to require cancellation or 
termination of a contract or subcon- 
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tract or withholding of progress pay- 
ments; or 

(3) The Director proposes to declare 
a prime contractor or subcontractor 
ineligible for further contracts or sub- 
contracts under the Act. 

(b) Hearing practice and procedure. 
(1) All hearings conducted under sec- 
tion 503 of the Rehabilitation Act of 
1973, as amended, and the regulations 
in this Part shall be governed by the 
Rules of Practice for Administrative 
Proceedings to Enforce Equal Oppor- 
tunity Under Executive Order 11246 
contained in 41 CFR Part 60-30 except 
that complaints shall be issued by the 
Associate Solicitor, Division of Labor 
Relations and Civil Rights, Office of 
the Solicitor, rather than by the So- 
licitor of Labor. 

(2) For the purposes of hearings pur- 
suant to this Part 60-741, references in 
41 CFR Part 60-30 to “Executive 
Order 11246” shall mean section 503 of 
the Rehabilitation Act of 1973, as 
amended; to “equal opportunity 
clause” shall mean the affirmative 
action clause published at 41 CFR 60- 
741.4; and to “regulations” shall mean 
the regulations contained in this Part 
60-741. 

(3) The Administrative Law Judge’s 
recommended findings, conclusions 
and decision shall be certified to the 
Assistant Secretary, Employment 
Standards Administration rather than 
to the Secretary (see 41 CFR 60- 
30.27). Accordingly, exceptions to the 
recommended decision (41 CFR 60- 
30.28) shall be filed with the Assistant 
Secretary, Employment Standards Ad- 
ministration, and the final Adminis- 
trative Order contemplated by 41 CFR 
60-30.30 shall be issued by the Assist- 
ant Secretary, Employment Standards 
Administration. Except for these 
changes in. procedure, all the other 
provisions of the rules of practice cited 
in this 41 CFR 60-741.29(b) shall 
remain in full force and effect. 


§ 60-741.30 Notification of agencies. 


The Director shall notify the heads 
of all agencies of any action for non- 
compliance taken against any contrac- 
tor after such actions have been taken. 
No agency may issue a waiver under 
§ 60-741.3(b)(1) to any contractor sub- 
ject to such action without prior ap- 
proval of the Director. 


§ 60-741.31 Contractor ineligibility list. 


The Director shall distribute periodi- 
cally a list to all executive depart- 
ments and agencies giving the names 
of prime contractors and subcontrac- 
tors who have been declared ineligible 
under the regulations in this Part and 
the Act. 
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§ 60-741.32 Disputed matters related to 
the affirmative action program. 


The procedures set forth in the reg- 
ulations in this Part govern all dis- 
putes relative to a contractor’s compli- 
ance with the affirmative action 
clause and the requirements of this 
Part. Any disputes relating to issues 
other than compliance, including con- 
tract costs arising out of the contrac- 
tor’s efforts to comply, shall be deter- 
mined by the disputes clause of the 
contract. 


Subpart C—Ancillary Matters 


§ 60-741.50 Reinstatement of ineligible 
contractors and subcontractors. 


Any prime contractor or subcontrac- 
tor debarred from further contracts or 
subcontracts under the Act may re- 
quest reinstatement in a letter direct- 
ed to the Director. In connection with 
the reinstatement proceedings, the 
prime contractor or subcontractor 
shall be required to show that it has 
established and will carry out employ- 
ment policies and practices in compli- 
ance with the affirmative action 
clause. 


§ 60-741.51 Intimidation and interference. 


The sanctions and penalties con- 
tained in this regulation may be exer- 
cised by the Director against any 
prime contractor or subcontracter, 
who fails to take all necessary steps to 
insure that no person intimidates, 
threatens, coerces, or discriminates 
against any individual for the purpose 
of interfering with the filing of a com- 
plaint, furnishing information, or as- 
sisting or participating in any manner 
in an investigation, compliance review, 
hearing, or any other activity related 
to the administration of the Act. 


§ 60-741.52 Recordkeeping. 


(a) Each contractor and subcontrac- 
tor shall maintain for a period not less 
than 1 year records regarding com- 
plaints and actions taken thereunder, 
and such employment or other records 
as required by the Director or by this 
Part and shall furnish such informa- 
tion in the form required by the Direc- 
tor or as the Director deems necessary 
for the adminstration of the Act and 
regulations issued under this Part. 

(b) Failure to maintain complete and 
accurate records as required under 
this section or failure to update annu- 
ally the affirmative action program as 
required by §60-741.5(b) constitutes 
noncompliance with the contractor’s 
or subcontractor’s obligatons under 
the affirmative action clause and is a 
ground for the imposition of appropri- 
ate sanctions. 


- 


§ 60-741.53 
ment. 


Each prime contractor and subcon- 
tractor shall permit access during 
normal business hours to its places of 
business, books, records and accounts 
pertinent to compliance with the Act, 
and all rules and regulations promul- 
gated pursuant thereto for the pur- 
poses of complaint investigations, and 
investigations of performance under 
the affirmative action clause of the 
contract or subcontract. Information 
obtained in this manner shall be used 
only in connection with the adminis- 
tration of the Act. 


Access to records of employ- 


§ 60-741.54 Rulings and interpretations. 


Rulings under or interpretations of 
the Act and the regulations contained 
in this Part 741 shall be made by the 
Secretary or his or her designee. 


APPENDIX A—GUIDELINES ON THE APPLICA- 
TION OF THE DEFINITION ‘HANDICAPPED IN- 
DIVIDUAL” 


The Rehabilitation Act of 1973, as amend- 
ed, defines a handicapped individual for the 
purposes of the program as any person who 
has a physical or mental impairment which 
substantially limits one or more of such per- 
son’s major life activities, has a record of 
such impairment, or is regarded as having 
such an impairment. 

“Life activities” may be considered to in- 
clude communication, ambulation, selfcare, 
socialization, education, vocational training, 
employment, transportation, adapting to 
housing, etc. For the purpose of section 503 
of the Act, primary attention is given to 
those life activities that affect employabil- 
ity. 

The phrase “substantially limits” means 
the degree that the impairment affects em- 
ployability. A handicapped individual who is 
likely to experience difficulty in securing, 
retaining or advancing in employment 
would be considered substantially limited. 

“Has a record of such an impairment” 
means that an individual may be completely 
recovered from a previous physical or 
mental impairment. It is included because 
the attitude of employers, supervisors, and 
coworkers toward that previous impairment 
may result in an individual experiencing dif- 
ficulty in securing, retaining, or advancing 
in employment. The mentally restored, 
those who have had heart attacks or cancer 
often experience such difficulty. Also, this 
part of the definition would include individ- 
uals who may have been erroneously classi- 
fied and may experience discrimination 
based on this misclassification. This group 
may include persons such as those who have 
been misclassified as mentally retarded or 
mentally restored. 

‘Is regarded as having such an impair- 
ment” refers to those individuals who are 
perceived as having a handicap, whether an 
impairment exists or not, but who, because 
of attitudes or for any other reason, are re- 
garded as handicapped by employers, or su- 
pervisors who have an effect on the individ- 
ual securing, retaining or advancing in em- 
ployment. 


APPENDIX B 


1. This employer is a government contrac- 
tor subject to section 503 of the Rehabilita- 
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tion Act of 1973, which requires government 
contractors to take affirmative action to 
employ and advance in employment quali- 
fied handicapped individuals. If you have 
such a handicap and would like to be consid- 
ered under the affirmative action program, 
please tell us. Submission of this informa- 
tion is voluntary and refusal to provide it 
will not subject you to discharge or disci- 
plinary treatment. Information obtained 
concerning individuals shall be kept confi- 
dential, except that (i) supervisors and man- 
agers may be informed regarding restric- 
tions on the work or duties of handicapped 
individuals, and regarding necessary accom- 
modations, (ii) first aid and safety personnel 
may be informed, when and to the extent 
appropriate, if the condition might require 
emergency treatment, and (iii) government 
officials investigating compliance with the 
Act shall be informed. 

2. If you are handicapped, we would like 
to include you under the affirmative action 
program. It would assist us if you tell us 
about (1) any special methods, skills and 
procedures which qualify you for positions 
that you might not otherwise be able to do 
because of your handicap, so that you will 
be considered for any positions of that kind, 
and (2) the accommodations which we could 
make which would enable you to perform 
the job properly and safely, including spe- 
cial equipment, changes in the -physicai 
layout of the job, elimination of certain 
duties relating to the job, or other accom- 
modations. ’ 


APPENDIX C 


The following is a set of procedures which 
contractors may use to meet the require- 
ments of § 60-741.6(b). 


(1) The application or personnel form of 
each known handicapped applicant should 
be annotated to identify each vacancy for 
which the applicant was considered, and the 
form should be quickly retrievable for 
review by the agency, the Department of 
Labor and the contractor’s personnel offi- 
cials for use in investigations and internal 
compliance activities. 


(2) The personnel or application records 
of each known handicapped employee 
should include (i) the identification of each 
promotion for which the handicapped em- 
ployee was considered, and (ii) the identifi- 
cation of each training program for which 
the handicapped employee was considered. 


(3) In each case where a handicapped em- 
ployee or applicant is rejected for employ- 
ment, promotion or training, a statement of 
the reason should be appended to the per- 
sonnel file or application form. This state- 
ment should include a comparison of the 
qualifications of the handicapped applicant 
or employee and the persons selected, as 
well as a description of the accommodations 
considered. This statement should be availa- 
ble to the applicant or employee concerned 
upon request. 


(4) Where applicants or employees are se- 
lected for hire, promotion or training and 
the contractor undertakes any accommoda- 
tion which makes it possible for him or her 
to place a handicapped individual on the 
job, the application form or personnel 
record should contain a description of that 
accommodation. 


{FR Doc. 78-29750 Filed 10-19-78; 8:45 am] 
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